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Introducing the Newly Enhanced Bankruptcy Practitioner Tab on Westlaw
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Kevin R. Anderson
NACTT President

▼
FROM THE PRESIDENT

President ’s Message

I
n private practice, I had a crusty, old partner who
loved to punctuate his criticism, compliments, and
arguments with movie quotes.  One of his favorites
when we were about to embark on a difficult case

or had accomplished a courtroom victory came from
Ghostbusters where, after the team of poltergeist
pugilists vanquish the malevolent Gozer with their pro-
ton packs, Winston Zeddemore proudly exclaims, “We
have the tools, and we have the talent!”1

The right combination of tools and talent is key to
any successful enterprise, and I believe that the high-
est and best purpose of the National Association of
Chapter 13 Trustees is to provide all involved in the
Chapter 13 process – including legislators, judges,
trustees, debtors counsel, creditors counsel, and their
corresponding paralegals and staff – the tools and the
talent to perform at the highest level of ethical and pro-
fessional standards.

In Boston, at our recent annual seminar, the NACTT
provided all attendees with a number of tools (includ-
ing over 1,000 pages of first-rate materials) and an oppor-
tunity to hone their talents through an excellent program
produced by Michael Joseph and executed by the
NACTT Academy.  For three days, the most qualified and
nationally-recognized experts in Chapter 13 provided
insight and expertise on such hot topics as the bankrupt-
cy legislation process, disposable income, mortgage and
910-car claims, transferred claims, technology develop-
ments, and recent court decisions.  Through its annual
seminar, the NACTT remains the premier purveyor of
Chapter 13 training and information.

On January 21-23, the NACTT will hold its trustee-only
meeting in Salt Lake City, Utah.  Robert Drummond,
NACTT Secretary, is planning an excellent program that
will provide Trustees with the specialized tools and talents
needed to execute their ever-increasing responsibilities.
Not only will Trustees enjoy an excellent educational
program, but they will have the opportunity to take in an
independent film at the Sundance Film Festival or enjoy
the other amenities of Salt Lake City. 

After reviewing the seminar evaluations for Boston,
Debra Miller, NACTT Vice-President, has refined the
format to put together our 45th Annual NACTT

Seminar at the Gaylord Texan Hotel in Grapevine
(Dallas) Texas, with 4.5 acres of climate-controlled
indoor gardens and walkways.  Debra has tentatively
planned for special sessions on mortgage issues,
advanced litigation techniques, and training for Trustee
staff attorneys.  More information will be forthcoming,
but this is shaping up to be another excellent educa-
tional seminar on all things Chapter 13.

NACTT has also sponsored and produced success-
ful seminars geared towards the particular “tools and
talents” needed by the staff of Trustee offices.  This year,
Marilyn O. Marshall will again put on excellent Staff
Symposiums in San Diego on March 18-19; New York
City on April 8-9; and Chicago on May 27-28.  Trustees
should take advantage of this opportunity to get their
people the training they need to perform their very
specialized tasks.

This year, NACTT members have also been active in
providing tools to Trustees and the Courts, as many
Districts around the country are considering or have
implemented procedures whereby the Chapter 13
Trustee monitors the disbursement of post-petition
mortgage payments.  Evidence suggests that such pro-
cedures increase the likelihood of debtors curing their
mortgage and keeping their homes while providing all
parties to the mortgage process with greater accuracy,
transparency, and accountability.  The NACTT contin-
ues to provide ongoing training and proposed proce-
dures, forms, and rules to facilitate this process.

A new tool available to all Chapter 13 professionals
is the NACTT Academy website (see http://consider-
chapter13.org), where subscribers can review the
Chapter 13 Case of the Day, Critical Case Comments,
Chapter 13 Considerations, Variety of Views,
Bankruptcy Ethics, and other aids and insights from rec-
ognized experts in the consumer bankruptcy field.  If you
are not a member of the NACTT Academy, you are miss-
ing out on the most comprehensive educational resource
dedicated exclusively to Chapter 13 issues.

The NACTT Executive Committee recently finished
its annual strategic planning meeting, where we
reviewed the past year and charted a course for the
coming year to deal with coming challenges, including CONTINUED ON PAGE 34 G
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CHAPTER 13 TRUSTEES HAVE THE TOOLS AND THE TALENT

1 His other favorite quote,

also from Ghostbusters, was,

“Twenty-four hours a day,

seven days a week, no job is

too big, no fee is too big!” –

but that is a motto more 

relevant to private practice.
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Trustee Retirement Announcement
Marion A. Olson, Jr.  

Marion A. Olson, Jr.
Chapter 13 Trustee
San Antonio, TX

Marion A. Olson, Jr., Al to his friends and col-
leagues, has announced his retirement. It now
seems fitting to look back on all that he has

done in the field of bankruptcy, not only in his service
area, but across the nation. This man has made a huge
impact on so many lives. 

Al was born and reared in San Antonio, graduated
from the University of Texas and St. Mary’s Law School
and has spent his entire professional career there. 
Over thirty-three years ago, he was asked to become the
Chapter 13 Trustee. Intrigued by the opportunity, 
he set out to learn everything he could to make his
trusteeship successful. He always judged success by the
number of people helped by his efforts, not by the num-
ber of cases filed. Many programs were implemented to
empower and encourage debtors to successfully complete
their repayment plans and enjoy a more secure financial
future. The case completion rate his division is more
than ten percentage points higher than the national aver-
age, and that is almost solely due to the extraordinary
efforts of Al Olson and staff he has directed. 

One of Al’s most passionate efforts was his commit-
ment to his debtor education program. He believed, from
the beginning, that his role was not just to facilitate a
repayment plan, but to provide a learning experience for

the debtors that could positively change their financial
lives. In the late 1970s, he established the second 
known education program in the entire country. Over the
years, he was known as a powerful advocate for debtor
education, even testifying before the House of
Representatives in Washington, D.C. to encourage them
to include debtor education in the revisions to the bank-
ruptcy law. In 1998, he initiated the establishment of a
non-profit organization known as the Trustees’
Education Network which developed high-quality, stan-
dardized educational materials and implemented a train-
the-trainer program to assist trustees as they began their
education programs. He has served at the President of
TEN since it inception. 

Al has also been very active in the NACTT, serving as
President 1984-85 and has held other offices as well as
numerous committee positions. Al always considered it
an honor and a privilege to participate in this organiza-
tion of his peers. 

For all who have benefited from Al’s leadership and
friendship, he will be sorely missed, but the legacy he
leaves behind will be proudly carried on by those who
succeed him.

Thanks and farewell from all of us, Al. Enjoy your
well-deserved retirement! �

WELCOME NEW TRUSTEES
NACTT welcomes Huon Le who, as of  September 1, 2009, is the Standing Chapter 13 Trustee for Augusta, GA.

Huon is filling the position left vacant when Barnee Baxter unfortunately passed away in March.  Many of us are famil-
iar with Huon from all of her excellent work with the Staff Symposiums and as a regular panelist at the NACTT Annual
Seminars, and we look forward to her continued involvement with the NACTT.  Huon is on the Trustee-Mail List
and her direct e-mail is  hle@chp13aug.org

On October 1, 2009, Alice Whitten became the Standing Trustee for the Northern District of Texas, Fort Worth
Division, arising from an amicable split of Tim Truman’s office.  Alice has extensive experience as counsel for
Americredit and in private practice along with a strong background in information technology. Alice is on the
Trustee-Mail List and her direct e-mail is alicew@Ch13FTW.com.

Huon Le
Chapter 13 Trustee
Augusta, GA

Alice Whitten
Chapter 13 Trustee
Fort Worth, TX

The NACTT Board is pleased to announce the establishment of the NACTT Marion Al Olson

Endowment Fund For Debtor Education.  The fund's mission is to promote debtor education through-

out the United States and to assist trustees in need to establish or continue debtor education programs.

If you would like to make a  contribution in honor of Al, please send it to the NACTT, One Windsor

Cove, Suite 305, Columbia S.C. 29223 noting it is for the Al Olson Endowment Fund.
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▼
SEMINAR NEWS

THE NATIONAL ASSOCIATION OF CHAPTER 13 TRUSTEES
APPLICATION FOR ASSOCIATE MEMBERSHIP

The undersigned hereby applies for Associate Membership in the National Association of Chapter 13 Trustees. Associate member-
ship dues of $100 include a subscription to the quarterly publication NACTT Quarterly, plus notice of all seminars and right to partic-
ipate as a member, but does not include voting rights.

DUES OF $100 PER YEAR, renewable annually, must accompany this application.
Membership period is October 1 through September 30.

Name: __________________________________________E-mail Address: _____________________________________

Address: ________________________________________City, State, Zip: ______________________________________

Telphone: ________________________________________Fax: ________________________________________

Please check applicable box:

❏ Attorney: __________________________________❏ Creditor: ____________________________________

❏ Court Officer: ____________________________________________________________________________

❏ Organization: ________________________________❏ Other: ______________________________________

Date:________________________Signature of Applicant: ______________________________________________

Mail check and application or address changes to NACTT Headquarters:
One Windsor Cove, Suite 305 • Columbia, SC 29223 • (800) 445-8629 • (803) 252-5646 • Fax (803) 765-0860

Mid-Year Meeting - Trustee Only 

The annual NACTT Mid-Year Meeting will be
held January 21-23, 2010, in Salt Lake City, Utah.
The meeting will be held at the Grand America

Hotel, a five-star hotel located in downtown Salt Lake
City.  You can view this beautiful property’s website at
www.grandamerica.com.  Outstanding presentations
have been arranged, including a presentation by the
Honorable Barry Russell, author of the Bankruptcy
Evidence Manual.  Judge Russell will be providing
materials from the newest edition of his book - due out
in November 2009.  The Honorable Keith Lundin and
Hank Hildebrand will also be presenting their Case Law
Update.  Thanks to the Trustees who are participating
in various panels discussing such topics as The Paperless
Office, ACH Payments and Personal Identifiers, The
Challenges of Rising Costs and Declining Disburse-
ments, and Chapter 13: The Chapter of Choice.  There
will also be a lunch program presentation on the histo-
ry of the NACTT.  

While we are in Salt Lake City, the participants may
wish to attend a rehearsal of the Mormon Tabernacle
Choir which rehearses every Thursday evening in the
Mormon Tabernacle.  The Sundance Film Festival will

be conducted contemporaneously at various venues
around Salt Lake City and Park City.  The Utah Jazz play
the New Jersey Nets on Saturday night following the
conclusion of our seminar.  Of course, nearby Park City
offers world class skiing.  

This year’s Mid-Year Meeting will be both education-
al and entertaining.  Plan on attending. �

Robert Drummond,
Chapter 13 Trustee,

Great Falls, MT

Christine Herendeen
Tampa, FL 

Amy McGrotty
Fort Lauderdale, FL 

Victoria A. Ring
Colorado Springs, CO

Leif Isaiah Rubinstein
Lake Ronkonkoma,

NY 

Jonathon Blake
Burford

St. Louis, MO 

Christopher Patrick
Reilly

Austin, TX

WELCOME NEW ASSOCIATE MEMBERS
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▼ SEMINAR NEWS

American Bankruptcy Institute
Detroit Consumer Bankruptcy Conference

November 11, 2009
Hyatt Regency - Dearborn, MI  

For Information contact:
ABI at (703) 739-0800, or visit ABI World

atwww.abiworld.org
ABI, 44 Canal Center Plaza, Ste. 404

Alexandria, VA 22314

American Bankruptcy Institute
21st Annual Winter Leadership Conference

December 3-5, 2009
La Quinta Resort & Spa - La Quinta, CA

For Information contact:
ABI at (703) 739-0800, or visit ABI World

atwww.abiworld.org
ABI, 44 Canal Center Plaza, Ste. 404

Alexandria, VA 22314

American Bankruptcy Institute
2nd Annual Northeast Consumer Bankruptcy

Winter Forum
January 18, 2010

Suffolk Law School - Boston, MA
For Information contact:

ABI at (703) 739-0800, or visit ABI World at
www.abiworld.org

ABI, 44 Canal Center Plaza, Ste. 404
Alexandria, VA 22314

American Bankruptcy Institute
15th Annual Rocky Mountain Bankruptcy

Conference
January 21-22, 2010

Westin Tabor Center - Denver, CO 
For Information contact:

ABI at (703) 739-0800, or visit ABI World at
www.abiworld.org

ABI, 44 Canal Center Plaza, Ste. 404
Alexandria, VA 22314

––– NACTT 2010 Midyear Meeting –––
January 21-23, 2010

The Grand American Hotel - Salt Lake City, UT
For Information contact:
NACTT at (800) 445-8629

or visit NACTT at www.nactt.com
One Windsor Cove, Suite 305, Columbia, SC 29223

American Bankruptcy Institute
Nuts & Bolts: Bankruptcy Fundamentals for Young

and New Practitioners - West
March 4, 2010

Hyatt Regency Tampa - Tampa, FL
For Information contact:

ABI at (703) 739-0800, or visit ABI World at
www.abiworld.org

ABI, 44 Canal Center Plaza, Ste. 404
Alexandria, VA 22314

––– NACTT 2010 Staff Symposium –––
March 18 & 19, 2010

Marriott San Diego Hotel & Marina - San Diego, CA
For Information contact:

NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com, One Windsor Cove, 

Suite 305, Columbia, SC 29223

––– NACTT 2010 Staff Symposium –––
April 8 & 9, 2010

Marriott Marquis New York
For Information contact:

NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com, One Windsor Cove, 

Suite 305, Columbia, SC 29223

National Association of Bankruptcy Trustees
Spring Seminar
April 8-10, 2010

The Westin Savannah Harbor Golf Resort & Spa
Savannah, GA

For Information contact:
NABT at (800) 445-8629, or visit NABT at

www.nabt.com, One Windsor Cove, Suite 305
Columbia, SC 29223

American Bankruptcy Institute
28th Annual Spring Meeting

April 15-18, 2010
Gaylord National Resort & Convention Center

National Harbor, MD
For Information contact:

ABI at (703) 739-0800, or visit ABI World at
www.abiworld.org

ABI, 44 Canal Center Plaza, Ste. 404
Alexandria, VA 22314

Satori & Associates, Inc.
Annual 2010 User Seminar

April 20-22, 2010Atlanta, GA
For Information contact: 
Satori & Associates, Inc.

664 Northumberland Drive
Alpharetta, GA 30004

(770) 667-6940 or email: Support@trustee13.com

NACBA 2010 Convention
April 29-May 1, 2010

San Francisco, CA
For Information contact:

NACBA 2300 M Street, Suite 800
Washington, DC 20037

barbara.andelman@nacba.org

––– NACTT 2010 Staff Symposium –––
May 27 and 28, 2010

Chicago, Illinois - Intercontinental Chicago
For Information contact:

NACTT at (800) 445-8629, or visit NACTT at
www.nactt.com, One Windsor Cove, 

Suite 305, Columbia, SC 29223

CALENDAR OF EVENTS
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Remarks at the 
NACTT’s 44th Annual Seminar

I
recently had the privilege of joining many of you at
the 44th Annual Seminar of the  NACTT in Boston.
Though it was an added bonus that the meeting was
held in my home state of Massachusetts, I always

appreciate the opportunity to meet with you and provide
updates on the work of the United States Trustee
Program and our joint efforts to improve the adminis-
tration of bankruptcy cases.  In this article, I reiterate
some of the major points I addressed in Boston and
make note of a couple of decisions in the mortgage
fraud and abuse area that have occurred since my talk. 

* * * * *

Mortgage Fraud and Abuse

U.S. Trustee Program Initiative
Among the issues the NACTT and United States

Trustees have cooperated on during the past year is
attacking mortgage fraud and abuse.  There is proba-
bly no issue that I personally have devoted more atten-
tion to over the past year than combating mortgage
scams, both civilly and criminally.  In fact, the number
of criminal referrals we have made to United States
Attorneys in these types of cases nearly doubled
between 2007 and 2008. 

Let me spend a few minutes describing our initiative
in this area and providing some examples of our recent
progress.  We view our initiative as having three prongs.
They are not all new.  Some have been staples of our
work for a long time.  Importantly, chapter 13 trustees
have been key partners for us in tackling each prong.

First, we combat debtor fraud.  For example, recent-
ly we prosecuted a debtor, his attorney, and other co-con-
spirators who perpetrated a sham sale of the debtor’s
house so they could siphon off the loan proceeds and the
debtor could continue to live rent free. 

Second, we combat foreclosure rescue schemes.  Like
you, we are in a good position to uncover these types of
operations because the bad actors often disguise them-
selves as bankruptcy petition preparers.  I doubt there
is a trustee here who has not come across a case in
which a distressed homeowner was bombarded with
offers to help stave off foreclosure, paid a handsome sum
to a con artist who performed no useful services, and still
lost the family home to foreclosure.  To buttress our

work in this area, we formed a special working group
within the Program to assist our offices in finding and
pursuing these really heart-breaking cases.  And, we are
making real progress.

The third prong is our newest prong, even though it
is already two years old.  We continue to combat mort-
gage servicer violations of the Bankruptcy Code.  We aim
to hold mortgage servicers to the same standard of com-
pleteness and accuracy in their filings that we do the
debtors who owe them money.  

We have undertaken a significant amount of litigation
in this area.  For example, on May 1, 2009, the bankrupt-
cy court in the Northern District of Ohio ruled in our
favor on a complaint against Countrywide Home Loans,
Inc.  The judge found that Countrywide’s conduct in
preparing court filings was “reckless” and reflected “an
indifference to the truth.”  And, in the Southern District
of Florida, the district court recently reversed the bank-
ruptcy court’s dismissal of the United States Trustee’s
adversary proceeding against Countrywide.  The dis-
trict court found that the United States Trustee had
standing.  In reversing the bankruptcy court, the district
court held that we could seek sanctions for
Countrywide’s past misconduct, including injunctive
relief to prevent future harm caused by Countrywide’s
practices and conduct.  

We also recently prevailed in a case involving HSBC.
In that case, the court criticized HSBC’s use of a third-
party electronic system to manage defaulted loans in
bankruptcy, stating that its “thoughtless mechanical
employment of computer-driven models and commu-
nications to inexpensively traverse the path to foreclo-
sure offends the integrity of our American bankruptcy
system.”

Let me provide one final example of our mortgage ser-
vicer and creditor abuse enforcement efforts.  I am
pleased to announce that we have entered into a settle-
ment agreement with a major lender to resolve com-
plaints involving the bank’s improper disclosure of more
than 2,500 Social Security numbers on proofs of claims
filed in bankruptcy courts in approximately 45 judicial
districts.  Under that agreement, the bank will notify
affected debtors, file appropriate papers to correct the
court filings, and take remedial steps to prevent a recur-
rence of these impermissible breaches of privacy.  This
case is one of many that we have taken in recent months

Clifford J. White, III
Director, Executive Office

for United States Trustees
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against creditors who have failed to comply with legal
requirements to protect the personal information of
their customers in bankruptcy. 

A couple of quick updates:  

On July 31, 2009, in the case out of the Northern
District of Ohio, the bankruptcy court issued its 
decision on remedies against Countrywide.  Although
the decision did not include our more robust request
for an independent auditor and other corrective
measures, the court did affirm its broad equitable
powers and imposed additional paperwork require-
ments that must accompany Countrywide’s proofs of
claim.  Countrywide has appealed the bankruptcy
court’s decision. 

Our experience in the Ohio case and a number of
other cases has taught us that the issue of remedies is
a very difficult one for bankruptcy courts to address.
Based upon the evidence we amass, bankruptcy courts
will find liability and inveigh against improper indus-
try practices.  Securing the right remedy, however, has
proved more difficult than obtaining a finding of lia-
bility.  We will continue our efforts to expose significant
mortgage servicer violations and to seek meaningful
relief that will make the victims whole and spur the
industry to correct its deficiencies once and for all.  

We are particularly encouraged by a recent deci-
sion handed down in the Eastern District of Louisiana,
upholding the bankruptcy court’s imposition of sanc-
tions against Wells Fargo for systematically filing
flawed proofs of claim.  The UST filed an amicus brief
in that case, and I am gratified that the court agreed
with us that the bankruptcy judge acted within her
powers when she required Wells Fargo to audit and
amend its proofs of claim.

Chapter 13 Minimum Standards for Mortgage Proof
of Claim Review

One of our biggest challenges in attacking improper
mortgage servicer practices is the ability to identify the
right cases to bring.  In the ordinary paper flow, we
often do not see evidence that gives rise to knowledge
of inaccurate proofs of claim or motions for relief 
from stay.  

To help us address this issue, I came to your conven-
tion last summer and announced that we would work
with the NACTT to develop Guidelines for Reviewing
Mortgage Proofs of Claim.  Chapter 13 trustees are in a
good position to identify inaccuracies in creditor filings
and either file objections or refer the matters to the
United States Trustee.

Although the Guidelines were issued by us, we grate-
fully received much input from trustees and the NACTT

in their development.  In disseminating the Guidelines,
and in many subsequent communications with United
States Trustees and staff in the Program, I have empha-
sized that the USTP offices should apply them with two
animating principles.

First, our primary objective is to catch bad mortgage
servicers, not to play a game of “gotcha” on the chap-
ter 13 trustee’s evaluation.  Second, USTP offices
should exercise discretion in deciding which cases to
bring.  This requires coordination with chapter 13
trustees to make sure we get the kind of referrals we
should act on in light of the overall circumstances in a
district.  In each district, USTs and chapter 13 trustees
should consult about what kind of cases we are pre-
pared to take, which cases chapter 13 trustees might
tackle, and which cases do not merit action.  There is
no bright line test we can lay down from Washington.
The goal is to make a difference and to improve bank-
ruptcy practice, either with big cases or with much
smaller cases, one district at a time.

Many of you have done much to address mortgage
servicer violations of the Code.  I commend you and
thank you.  Although I am leaving out scores of people
who deserve public recognition, let me single out Ronda
Winnecour for her work.  Among other things, Ronda
developed a checklist for trustees in reviewing proofs of
claim.  We are encouraging other trustees to consider
adopting Ronda’s checklist or a version of it.  Let me also
highlight the work of Andrea Celli.  Not only has Andrea
been a leader in identifying abusive cases, but she, along
with Byron Meredith and Marge Burks, traveled to the
Justice Department’s National Advocacy Center in May
to help train USTP staff on combating creditor abuse.  

The mortgage fraud and abuse work you are doing is
important.  It makes a real difference for homeowners
and for the integrity of the bankruptcy system.  I encour-
age you to work in concert with your local UST office.
Thank you so much for your continuing efforts.

Language Assistance Plan
On another important front, many of you are seeing

a change for the better in our ability to accommodate
non-English speaking debtors at section 341 meetings.
We have contracts in place to provide tele-interpreter
services in about 200 languages.  The service is free and
is readily available in nearly 250 meeting rooms.  We
have distributed conference quality speaker phones to
the vast majority of these locations to make it easier for
the interpretation and recording.  We also are exploring
options for providing service at locations that are not
within our direct control. 

I strongly encourage you to make full use of the tele-
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December Amendments to Code, Rules, and Forms
A number of provisions of the Bankruptcy Code, the

Federal Rules of Bankruptcy Procedure, the Official
Bankruptcy Forms, and the Director’s Procedural
Forms will be amended effective December 1, 2009, in
conjunction with the revision of time-computation
under the Federal Rules.  The amendments are summa-
rized below along with links to additional information.

Bankruptcy Rules
Unless Congress acts to the contrary before

December 1, most deadlines of less than 30 days in
Bankruptcy Rules 1007, 1011, 1019, 1020, 2002, 2003,
2006, 2007, 2007.2, 2008, 2015, 2015.1, 2015.2, 2015.3,
2016, 3001, 3015, 3017, 3019, 3020, 4001, 4002, 4004,
6003, 6004, 6006, 6007, 7004, 7012, 8001, 8002, 8003,
8006, 8009, 8015, 8017, 9006, 9027, and 9033 will be
changed to multiples of seven and Rule 9006 will be
rewritten to follow the template being adopted through-
out the Federal Rules for computing time.

The deadlines will be amended as follows – 
•  5-day periods become 7-day periods,
•  10-day periods become 14-day periods,
•  15-day periods become 14-day periods,
•  20-day periods become 21-day periods, and
•  25-day periods become 28-day periods.
The amendments are posted at http://www.

uscourts.gov/rules/supct1208.html.

Bankruptcy Code
The 5-day deadlines in sections 109(h)(3)(A)(ii),

322(a), 332(a), 342(e)(2), 521(e)(3)(B), 521(i)(2),
704(b)(1)(B), 749(b), and 764(b) of the Bankruptcy
Code will become 7-day deadlines.   The amendments
were included in Pub. L. 111-16, which was intended
to offset the shortening effect of the new method of
computing time.  The law was signed by the President
on May 7, 2009, and will be effective on December 1
at the same time as the rules amendments.

Official Bankruptcy Forms
Exhibit D to Official Form 1 will be amended effec-

tive December 1 to conform to the amendment of sec-
tion 109(h)(3)(A)(ii) of the Code.  The amended form
will be posted on the  pending changes page of the
bankruptcy forms section of the Federal Rulemaking

website at http://www.uscourts.gov/bankform/
index.html.

Director’s Procedural Forms
Pending review by the Advisory Committee on

Bankruptcy Rules, Director’s Forms B200, B210A,
B231A, B231B, and B250E will be amended to con-
form to the time computation amendments.  The
amended forms also will be posted on pending changes
page at http://www.uscourts.gov/bankform/
index.html.

Other December Rules and Forms Amendments
In addition to the time-computation amendments, a

number of other Bankruptcy Rules and Forms are
scheduled to be amended effective December 1, 2009.

Unless Congress acts to the contrary, amendments to
Bankruptcy Rules 2016, 4008, 7052, 9006, 9015, 
9021, and 9023, and new Rule 7058 will be effective 
on December 1.  A link to the new and amended 
rules is posted at http://www.uscourts.gov/rules/
supct1208.html.

Amendments to Rules 7052 and 9021 and new Rule
7058 will result in the explicit adoption of the separate
document requirement for judgments in adversary pro-
ceedings, but not in contested matters.  As amended,
Rule 4008 will require the use of new Official Form 27,
the Reaffirmation Agreement Cover Sheet.  The amend-
ments to Rules 9015 and 9023 limit the time for filing
certain post-judgment motions to 14 days rather than
28 days as set out in the Civil Rules, as amended.  The
amendments to Rules 2016 and 9006 are technical.

Pending review by the Bankruptcy Rules Committee,
three new Director’s Procedural Forms will be issued
and five Director’s Forms will be amended, effective
December 1.  The new forms are Form B250F,
Summons in a Foreign Nonmain Proceeding, Form
B18RI, Discharge in Individual Chapter 11 Case, and
Form B261C, Judgment in an Adversary Proceeding.
The new and amended forms will be posted on pend-
ing changes page at http://www.uscourts.gov/bank-
form/index.html.

Form B250F is issued to implement Bankruptcy Rule
1010(a) as amended in 2008 and Form B261C is issued
to implement pending new Rule 7058.  Form B18RI is
issued as a result of the 2005 Bankruptcy Code amend-

News from the
Administrative Office
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ments, which require that plan payments generally
must be completed in a chapter 11 case before an indi-
vidual debtor can receive a discharge.  The Certificates
of Service will be revised on the bankruptcy summons-
es, Forms B250A, B250B, B250C, B250D, and B250E,
to conform to the provisions of Rule 7004 on who may
serve a summons and complaint.

Rules Amendments Posted for Comment
Proposed amendments to Bankruptcy Rules 2003,

2019, 3001, 4004, and 6003; proposed new Rules
1004.2 and 3002.1; and proposed amendments to
Official Forms 22A, 22B, and 22C have been pub-
lished for comment.  The proposed amendments and
new rules, descriptions of the changes, and instructions
for submitting comments are posted at http://www.
uscourts.gov/rules/newrules1.htm

New Rule 1004.1 was republished after being revised
on the basis of earlier comments.  The new rule would
require an entity filing a chapter 15 petition to state 
the country of the debtor’s main interest and to list 
each country in which a case involving debtor is pend-
ing.  The proposed rule would set a deadline for chal-
lenging the statement asserting the debtor’s country of
main interest.

As amended, Rule 2003 would require that written
notice of the adjournment of a meeting of creditors and
of the date and time to which the meeting is adjourned.
The proposed amendment to Rule 2019 would expand
the scope of the rule and its disclosure requirements 
in chapter 9 and chapter 11 cases.  The proposed
amendment to Rule 3001 prescribes in greater detail the
supporting information required to accompany cer-
tain proofs of claim and, in cases in which the debtor
is an individual, the consequences of failing to provide
the information.

Proposed new Rule 3002.1 is intended to assist
implementation of § 1322(b)(5) of the Code, which per-
mits a chapter 13 debtor to cure defaults in a home
mortgage and to maintain mortgage payments over the
course of the debtor’s plan.  Subdivisions (a) and (b)
would require the holder of a claim secured by the
debtor’s home to provide at least 30 days’ notice of
postpetition changes in the mortgage payment amount.
Subdivision (c) requires a home mortgage creditor to
give an itemized notice of any postpetition fees, expens-
es, or charges within 180 days after they are incurred,
and it allows the debtor or trustee to challenge those
additional charges within a year after notice is given.
Subdivisions (d) - (f) establish a procedure for deter-
mining whether the debtor has cured any default and
is otherwise current on the mortgage payments at the
close of a chapter 13 case.  Subdivision (g) specifies

sanctions that may be imposed if the holder of a claim
secured by the debtor’s principal residence fails to pro-
vide the required information.

As amended, Rule 4004 would permit a party to seek
an extension of time to object to the debtor’s discharge
under limited circumstances during the “gap” period
between the deadline for objecting to the discharge and
the issuance of the discharge.  The proposed amend-
ment to Rule 6003 would clarify that the 21-day wait-
ing period before a bankruptcy court can enter certain
orders at the beginning of a case, including an order
approving employment of counsel, does not prevent the
court from specifying an effective date for the order that
is earlier than the date of its issuance.

Form 22A is amended to replace the references to
“household” and “household size” on lines 19A, 19B,
20A, and 20B with reference to “number of persons”
or “family size.”  The same changes are made on lines
24A, 24B, 25A, and 258 of Form 22C.  Line 8 of Form
22A and line 7 of Forms 22B and 22C are amended to
add an instruction that only one joint filer should
report regular payments by another person for house-
hold expenses.

The introductory instruction to Part I of Form 22A
is amended to reflect the Bankruptcy Code’s ambigui-
ties regarding application of means test exemptions in
joint cases in which only one debtor is exempt.  The
amended instructions give debtors the choice of com-
pleting and filing separate forms if they believe this is
required by § 707(b)(2)(C) of the Code. �
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The Briar Patch Of Exemptions: 
US Supreme Court To Review In Re Reilly

T
he United States Supreme Court has granted
certiorari to the Third Circuit’s recent opin-
ion regarding bankruptcy exemptions (In re
Reilly1). It appears that once again the Court

will have the opportunity to delve into the briar patch
of exempted property and the resulting plight of
Trustees in attempting to protect assets for the unse-
cured creditors and themselves from liability.

The facts of Reilly are fairly straight forward and will
be familiar to anyone who routinely reviews debtors’
schedules. The debtor is a self-employed caterer who
filed Chapter 7 bankruptcy. On Schedule B, she listed
“business equipment” valued at $10,718.00. On
Schedule C she exempted the same business equipment
for $10,718.00. In other words, the exempted and val-
ue amounts were identical, thus creating the underlying
issue for the court. The Trustee did not object to the
exemptions within the thirty day window prescribed by
Rule 4003. After the thirty day deadline had run, the
Trustee had an appraisal done on the property that
showed it was actually worth $17,200.00. The Trustee
then filed a Motion the sell the equipment, allow the
debtor the exempted amount, and apply the balance to
the bankruptcy estate. The debtor responded by assert-
ing that the equipment was, in fact, fully exempt and that
the Trustee, by failing to object, could not force a sale. 

The Trustee’s position was that he was not objecting
to the propriety of the exemption itself—he conceded the
debtor had a right to an exemption—but, rather the val-
ue of the property. As such, the time limit imposed by
Rule 4003 was not applicable. The Trustee further argued
that the imposition of Rule 4003’s time limitation on a
valuation issue would encourage debtors to undervalue
assets in the hopes that a Trustee might inadvertently fail
to object to the exemptions, thereby providing an unin-
tended windfall for the debtors. The Court disagreed.

Relying on the seminal Supreme Court exemption
case of Taylor v. Freeland & Kronz2, the Third Circuit
held that by listing the identical numbers in the valua-
tion and exempted amount columns the Trustee was put
on notice the Debtor intended to fully exempt the asset.
The Court stated that the Trustee could have requested
an appraisal within Rule 4003’s time limits or,

Alternatively, if he [Trustee] was not able to seek
an appraisal within Rule 4003’s 30-day time limit,

he could have requested an extension before that
deadline passed. But once  Rule 4003’s 30-day
period elapsed without Schwab [Trustee] filing an
objection or a request for an extension, the prop-
erty became fully exempt from the bankruptcy
estate regardless of its ultimate market value.3

[Trustee] added.

Therefore, once the debtor signals an intention to ful-
ly exempt property by listing identical entries for both the
value and exemption amounts, the Trustee must object
to the exemptions within thirty days to prevent the asset
from being fully exempt regardless of the true value. 

The Third Circuit was not unaware of the potential pit-
falls of this ruling but felt the benefits of establishing cer-
tainty in what property could be controlled by the debtor
and when that control was established outweighed the
risk of unethical debtors taking advantage of the system.
As the Court determined, if the Trustee felt the debtor
was acting in bad faith, there was recourse in other
bankruptcy provisions and criminal law.

As mentioned earlier, the Supreme Court addressed
a very similar issue in the 1992 Taylor case. In Taylor, the
debtor had a pending employment discrimination law-
suit. In her schedules the debtor listed the value of the
lawsuit as “unknown”. The debtor’s attorney and Trustee
discussed the details of the lawsuit at length including
the Trustee writing the debtor’s attorney stating that he
considered the potential proceeds of the lawsuit to be
property of the estate. What the Trustee did not do,
however, is object to the claimed exemptions within the
thirty day window mandated by Rule 4003. After the thir-
ty day deadline had passed, the employment discrimina-
tion case settled for $110,000.00, which the debtor
claimed as exempt property. The Trustee then filed a
Complaint seeking turnover of the proceeds, arguing that
a failure to object to the exemptions did not preclude
judicial inquiry altogether if there was a good faith ques-
tion regarding the claimed exemptions. The Supreme
Court found that while the debtor may not, by statute,
have been entitled to an exemption of the full amount;
the Trustee, by failing to object, created that result. In
rejecting the Trustee’s argument, the Court held that,

Deadlines may lead to unwelcome results, but
they prompt parties to act and they produce final-

Bradford W. Caraway

Staff Attorney for
Linda B. Gore, 

Chapter 13 Trustee, 
Northern District of 

Alabama, Eastern Division
PO Box 1338
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ity. In this case, despite what respondents repeat-
edly told him, Taylor [Trustee] did not object to the
claimed exemption. If Taylor [Trustee] did not
know the value of the potential proceeds of the
lawsuit, he could have sought a hearing on the
issue, see Rule 4003(c) , or he could have asked the
Bankruptcy Court for an extension of time to
object, see Rule 4003(b). Having done neither,
Taylor cannot now seek to deprive Davis and
respondents of the exemption.4

[Trustee added]

Therefore, the entire amount was exempted to the
benefit of the debtor with Trustees nationwide left
wondering how to proceed with questions arising from
exemption issues.

These issues are not black and white and there 
are conflicting tensions surrounding the interests of the
different parties. For instance, if the debtor has a civil
lawsuit pending, the debtor/plaintiff’s attorney in the
civil case has a different agenda than the bankruptcy
Trustee. The civil attorney will always maintain that a
plaintiff’s case is “worth” as much as may be credibly
argued given the facts, even if all the parties involved
know that a later settlement or judgment may be for a
sum considerably less than the one stated in the 
prayer for relief. It is the nature of the beast to start from
a position of overstated strength and compromise
downward.

Conversely, in the debtor/plaintiff’s bankruptcy case,
the issue is reversed. From the standpoint of the law-
suit being an asset of the case, it behooves the debtor
to present the lowest (within the bounds of reason) val-
ue possible to reduce what must be paid into the case.
If these two numbers (lawsuit amount and/or bank-
ruptcy amount) are different, the issue of good faith
arises (at least in a Chapter 13 case). A clever defense
attorney, for instance, could go to the bankruptcy fil-
ing, see what the debtor stated (under oath) as the val-
ue of the lawsuit and use it against the debtor in
negotiations. That is why it is the inclination of any
good plaintiff’s attorney to respond with “$0.00” or
“unknown” when pinned down as to what the case
might be worth in the bankruptcy context. It keeps
options open, doesn’t damage the plaintiff’s chances
and allows greater flexibility in the civil suit.
Unfortunately for the debtor, that approach wreaks
havoc in the bankruptcy case because of the duties of
the Trustee.

The Trustee has an ongoing fiduciary obligation to
accurately calculate the assets of the debtor’s estate for
the unsecured creditors, regardless of the strategy driv-
ing the debtor’s civil lawsuit. Without hard numbers

listed on Schedules B and C it is very difficult to cor-
rectly analyze what should be required in the debtor’s
bankruptcy. An entry of “unknown” or “$0.00” is utter-
ly meaningless in the bankruptcy context. Thus the
conflict created is that the Trustee is trying to force the
debtor to more accurately list the values in the sched-
ules and the debtor resists because they either truly
don’t know or it may actually damage the chances of
the civil lawsuit being successful.

The Court’s concern in Taylor was that the debtor has
a right to a “fresh start” which should include having
a sense of finality regarding what property they may
keep and use for their own benefit and what property
is not for their use. The Trustee’s interest is to protect
the assets of the case for the benefit of the unsecured
creditors based on the information available. The ques-
tion, then, is how to resolve these conflicting interests
in the most practical way possible.

What is troubling in the Taylor case (as well as its
progeny Reilly), is the decision to extrapolate meaning
from words with more than one interpretation. The
Supreme Court decided that “unknown” meant
“unlimited” and penalized the Trustee in Taylor for
not objecting to the ramifications resulting from the use
of that particular word. Now in Reilly, the Third Circuit
has expanded this view by holding that since the
amounts for “value” and “exemption” were identical,
the Trustee was put on constructive notice that the
debtor intended that to mean “unlimited”. This is slid-
ing down the rabbit hole with Alice by creating a mov-
ing target of what the debtor actually “meant” in her
schedules, while the Trustees are left open to liability
if they guess incorrectly as to the debtor’s intent.

Debtors are clearly entitled to certain exemption
amounts based on the jurisdiction in which the case is
filed and that, in their own best interests, the debtors
should claim those exemptions. While the Courts have
stated their intention to provide clarity for the debtor
regarding the issues surrounding exemptions, it should
be just as important to the Court to stop the debtor (or
anyone else for that matter) from realizing a windfall
to which they were never entitled. The formulation
now in place by the Court practically mandates that
Trustees, in an abundance of caution, object to any and
all exemption language that may be remotely suspect-
ed of more than one interpretation. This creates unnec-
essary work for the bankruptcy courts and hinders the
efficient administration of cases. 

In a case recently decided in July, 2009, a New Jersey
United States District Court felt compelled to follow
the ruling in Taylor, allowing a debtor to benefit from
a scheduled value of a lawsuit as “unknown” (In re
Booth5). The Court undertook a thorough analysis of



the case law on this issue, recognizing that while some
courts have attempted to carve out exceptions to Taylor,
the inescapable premise of the Supreme Court’s ruling
is that the Trustee must object to the debtor’s exemp-
tions within thirty days or risk forfeiting any later argu-
ments. The Taylor ruling, in the District Court’s view,
left very little leeway for a Trustee to respond to an
exemption issue after the thirty day window. While
Taylor is not a new case, it still exerts a strong influence
on exemption issues and bears revisiting.

Interestingly, the Court in Booth cited a Texas bank-
ruptcy case whose ruling was consistent with Taylor,
but also offered a more practical solution to the dilem-
ma faced by Trustees. In a footnote, the Texas Judge
suggested that, 

For circumstances involving pending litigation
that has not yet been settled or concluded, request-
ing an extension of time seems highly preferable to
the approach endorsed by Mercer. What length of
extension would be appropriate? In order to avoid
the necessity of successive extension motions, an
extension for a period of thirty (30) days after the
earlier of: (1) the filing of any motion by the trustee
to approve a compromise or settlement of the
cause of action to which the debtor’s exemption
claim related; or (2) the entry of any final judgment
in such cause of action would seem appropriate.6

While Courts are obviously compelled to follow rul-
ings by the United States Supreme Court there seems
to be an awareness of the strain the Taylor ruling cre-
ates for Trustees. The suggestion offered by the Texas
bankruptcy judge mentioned above is but one
approach that would provide some needed common
sense to the issue.

Another approach might be to simply insist that
debtors provide accurate numbers and hold them
accountable for the information they provide under
oath. Determining the true value of a civil lawsuit is
admittedly more of an art than a science but experi-
enced civil court practitioners have a reasonable idea
of what a cause of action might be worth and how to
calculate it. Furthermore, of all the parties involved
once the debtor files bankruptcy—i.e., the debtor,
debtor’s attorney, debtor’s civil attorney and Trustee—
the person who has the least amount of information on
which to make an informed decision regarding the val-
ue of the civil lawsuit is the Trustee. If the debtor is
required to put nominally accurate numbers in the
schedules and is then held accountable for those num-
bers, much of this confusion would disappear. Trustees
should (and do) object to entries on debtors’ schedules

that list a value or exemption amount of “$0”,
“unknown” or “$1” or exemption amounts that exceed
the allowable limits. Those values and exemptions are
clearly red flags and bear investigating because of the
difficulty in correctly conducting the “best interests”
test with inaccurate or incomplete information. If the
Trustee then misses an objection that should have been
filed, the debtor has a right pursuant to Rule 4003 to
claim the property fully exempt. 

On the other hand, holding a Trustee liable while giv-
ing the debtor an exemption to which they were nev-
er entitled because of a certain interpretation of the
language used by the debtor is an untenable position
in which to place the Trustee. Mixing a Trustee’s fidu-
ciary duty with ambiguity is toxic.

The Supreme Court is correct in underscoring the
need for finality regarding this issue but putting Trustees
in the position of triangulating the language used by
debtors and objecting to every conceivable possibility
cannot be the best way to achieve that goal. If, for
instance, the debtor lists a lawsuit value as being
“$450.00” and also exempts “$450.00” because that
number reaches the limit of her exemptions, that
should be the allowed exemption amount, regardless
of what the debtor “meant” by putting “$450.00”. As a
practical matter, the responsibility of accurate numbers
and information should be placed on the debtor, then
hold the debtor to the numbers they put forth. The
result would be that the parties are not left to determine
the debtor’s intent and sooner, rather than later, the
information contained in the schedules would become
more accurate.

One safeguard used in some bankruptcy districts is
to require the debtor to offer to the Chapter 13 plan any
lawsuit proceeds over and above the amounts specifi-
cally exempted. If Schedules B and C have realistic
numbers in place, exempting the amount to which
they are entitled, and the debtor is offering all unex-
empted proceeds to the plan, the interests of all the par-
ties are protected. As an additional safety precaution,
some Trustees object to any exemption of lawsuit pro-
ceeds with the goal being the submission of an Order
specifically setting out the exempted amount. With
that, there is an Order in place establishing the exempt-
ed amount along with a plan provision offering all
unexempted amounts as an additional payment regard-
less of the actual value of the lawsuit. Again, this can-
not be the most practical way to resolve these issues.

Another approach might be to have the bankruptcy
Court schedule a Show Cause hearing for a debtor
when a lawsuit settlement has been reached and a
Motion to Approve Compromise, etc. has been filed.
If the debtor is then required to amend Schedules B and
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C to more accurately reflect the results of the lawsuit,
the Trustee has a second opportunity to object to the
exemptions, ensuring that the interests of the unsecured
creditors are protected.

By applying a more pragmatic approach to this issue
(whatever that may be), the Supreme Court would
allow the Trustees to focus on the objections to exemp-
tions that are truly needed without the additional stress
of trying to decide what the debtor may have meant.
This would also benefit debtors by giving them a clear
idea of how the potential asset of a lawsuit will be
treated in their bankruptcy. The debtors would know
how proceeds would be treated and what amounts, if
any, might revert to them when the lawsuit settles or is
reduced to a judgment. While there is genuine tension
between the goals and strategy of a civil lawsuit and the
requirements of the information needed in bankrupt-
cy court, it is unavoidable when a debtor with a pend-
ing lawsuit submits themselves to the jurisdiction of the
bankruptcy court. 

With the Supreme Court now deciding to hear In re
Reilly it is impossible to predict how they will modify
or alter the ruling in Taylor. There are new Justices on

▼ THE WASHINGTON BEAT FROM THE HILL - EOUST - CONTINUED FROM PAGE 12

interpreter services.  Signage is being posted in meeting
rooms to make sure that debtors know the service is
available free of charge, and our offices are engaging in
outreach efforts to make sure the local bar is also aware
of the free service.  Your assistance in helping to spread
the word would be greatly appreciated as well.  

I am told that even those trustees who are like me, and
are sometimes reluctant to try new things, are finding the
service easy to use.  Interpreters are readily available and
the section 341 meetings proceed efficiently.  There is no
need to put cases with interpreters at the end of your
docket.  All debtors can be treated the same, with dig-
nity, and have the same opportunity to hear questions
and provide answers in their native language.

Inevitably, some issues or problems will arise.  As
they do, we certainly need to hear about them so we can
implement the most effective language assistance pro-
gram possible.

Technology in Section 341 Meetings
A small number of judges have raised with me the

issue of improved technology in section 341 meeting
rooms.  They suggest that greater use of technology not
only would support the court’s long-term goal of going
“paperless,” but also would allow trustees to conduct

meetings more efficiently and thoroughly.  
I know that, as a group, chapter 13 trustees are 

quite tech savvy and together we have addressed a
number of technological improvements, including 
the use of wireless access points in section 341 
meeting rooms and courtrooms.  While there can be no
compromise of the security of personal information, to
the extent that we can overcome security problems, 
and to the extent we can avoid high costs, we are will-
ing to explore better use of technology at section 341
meetings.  

To that end, I am pleased that the NACTT has agreed
to participate on a working group we are putting togeth-
er with staff from our Program and representatives of the
NABT.  Being able to draw on your expertise and experi-
ence will be extremely helpful as we consider our options.

* * * * *

I hope that your 44th Annual Seminar was productive
and enjoyable.  I firmly believe that the partnership of
the NACTT and the United States Trustee Program has
allowed us both to better achieve our mission, and I look
forward to addressing issues of mutual concern in the
coming year. �

the bench, the new bankruptcy law is in effect and the
political climate has changed. With luck, the Court
will take this opportunity to craft a practical, realistic
solution that more fairly divides the responsibility of
correct information and asset protection between the
debtor and Trustee. By leading us out of the current
“briar patch” of exemption issues, the Court has an
opportunity to end needless and wasteful litigation
stemming from confusion over the intent of the lan-
guage used by the debtor. �

Footnotes:

1 In re Reilly, 534 F.3d 173 (3d Cir. Pa. 2008)

2 Taylor v. Freeland & Kronz, 503 U.S. 638 
(U.S. 1992)

3 Reilly at 178.

4 Taylor at 644.

5 Booth v. Edwards (In re Booth), 2009 U.S. Dist.
LEXIS 55401 (D.N.J. June 30, 2009)

6 In re Harrington, 306 B.R. 172, 178 (Bankr. E.D.
Tex. 2003) at footnote 15 at 181.
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Negative Equity And The Hanging Paragraph: 
A Creditor’s Perspective

A
s the four-year anniversary of the effective
date of BAPCPA passes, a number of con-
troversies springing forth from the amend-
ments remain unresolved nationally.

Among these unsettled disputes is the question of
whether the financing of negative equity1 in a retail
installment contract destroys or dilutes the fully secured
status otherwise afforded by the “hanging paragraph”
of 11 U.S.C. § 1325(a).

Intended to “Restor[e] the Foundation of Secured
Credit”,2 the hanging paragraph has met a number of
challenges intended to temper its potency.  Initially, the
most notable challenge to the protections of the hang-
ing paragraph was the assertion that it permitted a
debtor to surrender collateral, at confirmation, in “full
satisfaction” of the entire debt and, therefore, not allow
the creditor an unsecured claim for any deficiency after
the sale of the collateral. Although surrender in full sat-
isfaction gained strong endorsements among bank-
ruptcy courts throughout the nation, the Circuit Courts
of Appeals considering the issue have resoundingly
proclaimed that a creditor whose claim falls under
purview of the hanging paragraph is entitled to an
unsecured claim upon disposition of the collateral.3

Similar to “surrender in full satisfaction,” the negative
equity issue has turned decidedly in the secured cred-
itors’ favor as the question progresses to the appellate
court level.

Any discussion of the applicability of the hanging
paragraph must begin with the language of the Code
section.  The hanging paragraph provides, in part:  

For purposes of paragraph (5), section 506 shall
not apply to a claim described in that paragraph if
the creditor has a purchase-money security inter-
est securing the debt that is the subject of the
claim, the debt was incurred within the 910-day
[sic] preceding the date of the filing of the petition,
and the collateral for that debt consists of a motor
vehicle (as defined in section 30102 of title 49)
acquired for the personal use of the debtor; . . . . 

11 U.S.C. § 1325(a).

The hanging paragraph, therefore, requires that the
creditor have a purchase-money security interest

(“PMSI”) to qualify for protection against bifurcation
of its claim into secured and unsecured portions under
11 U.S.C. § 506.  The Bankruptcy Code, however, fails
to provide a definition of a PMSI.  Consequently, most
courts have turned to state law to define PMSI.4

A growing number of courts, especially those at the
District and Circuit Court of Appeals levels, have inter-
preted state law, coupled with the purpose behind the
enactment of the hanging paragraph, to find that the
financing of negative equity does not temper or elimi-
nate the protections of the hanging paragraph.  The
Second, Fourth, Tenth and Eleventh Circuits have
determined that the Uniform Commercial Code’s
(“UCC”) definition of PMSI includes negative equity.5

UCC § 9-103 sets forth the definition of a PMSI.6 “A
security interest in goods is a purchase-money securi-
ty interest . . . [t]o the extent that the goods are pur-
chase-money collateral with respect to that security
interest. . . . ’Purchase-money collateral’ means goods
or software that secures a purchase-money obligation
incurred with respect to that collateral. . . . ’Purchase-
money obligation’ means an obligation of an obligor
incurred as all or part of the price of the collateral or
for value given to enable the debtor to acquire rights
in or the use of the collateral if the value is in fact
used.”7 Accordingly, the test for a PMSI contains two
prongs, either of which is sufficient for a component
of the amount financed to qualify as a PMSI: 1) it must
be part of the price of the collateral or 2) it must enable
the debtor to acquire the new collateral.8 Negative
equity satisfies both of these prongs.

“Price”, as contemplated in the UCC, is afforded a
broad definition.  Comment 3 to UCC § 9-103 defines
the term “price:” 

[t]he “price” of collateral or the “value given to
enable” includes obligations for expenses incurred
in connection with acquiring rights in the collat-
eral, sales taxes, duties, finance charges, interest
freight charges, costs of storage in transit, demur-
rage, administrative charges, expenses of collection
and enforcement, attorney’s fees, and other simi-
lar obligations. 

Although the Comment does not specifically enumer-
ate negative equity, “the list is not exhaustive”.9 In fact,
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negative equity resulting from a trade-in is an expense
“incurred in connection with acquiring rights in the col-
lateral” along with the other listed costs and, therefore,
a component of the price of the new vehicle.10

Similarly, the financing of negative equity resulting
from a trade-in enables a debtor to acquire the new
vehicle.  “Enable” is ordinarily defined as “[t]o supply
with the means, knowledge, or chance to be or to do
something,” or “[t]o make possible.”11 The financing
of negative equity enables a debtor to purchase the new
vehicle because it is “integral to the whole transaction
in which the new vehicle [is] purchased.”12 In order to
purchase a vehicle to replace the previous automobile,
debtors are compelled to dispose of their previous
vehicle and any obligations attendant to the financing
of that vehicle.  Debtors choose to incorporate the
negative equity into the contract for the new vehicle
and, in fact, are often compelled to do so to dispose of
the obligation for the previous automobile and obtain
the new one.

Comment 3 also requires “a close nexus between the
acquisition of collateral and the secured obligation.”13

A close nexus exists between the financing of the neg-
ative equity and the purchase of the new vehicle
because both were components of one “package
deal.”14 “Payment of the trade-in debt was tantamount
to a prerequisite to consummating the sales transaction,
and utilizing the negative equity financing was a nec-
essary means to accomplish the purchase of the new
vehicle.”15 In fact, “[t]he very name ‘trade-in’ implies the
two vehicle exchanges are linked.”16

The finding that PMSI includes negative equity is
confirmed by reference to other state and federal laws.
A number of states have enacted statutes that govern
the sale of motor vehicles through installment con-
tracts.  Often, these statutes specifically allow for the
financing of negative equity and provide that negative
equity is a component of the “price” of the new collat-
eral.17 For example, the Michigan Motor Vehicle Sales
Finance Act (“MVSFA”), considers negative equity as
“other necessary or incidental costs” of financing and
as an element of the “price” of the new vehicle.18 Read
in pari materia with the UCC, statutes such as the
MVSFA bolster the determination that the UCC’s def-
inition of PMSI includes negative equity.19 A similar
conclusion is reached with reference to the Truth in
Lending Act (“TILA”),20 which provides that negative
equity must be disclosed as a component of the “total
sale price” of the new vehicle purchased.21

A number of courts have decided the issue in favor
of the secured creditor with little or no reference to the
UCC or any other state law.  One district court has

found that the plain meaning of the hanging paragraph
prevents the bifurcation of claims containing negative
equity because the statute only requires a portion of the
claim to be a PMSI to afford the entire claim the pro-
tection of the hanging paragraph.22 The court deter-
mined that had Congress intended to limit the
application of the hanging paragraph when the claim
included negative equity, it would have added “to the
extent the creditor has a purchase-money security
interest” as it had in Sections 506(a) and 522(f).23

These interpretations of the hanging paragraph and
PMSI comport with the intent of Congress in enacting
the 2005 Amendments to the Bankruptcy Code.  In
“Restoring the Foundation for Secured Credit,”
Congress sought to replace “a contract-defeating pro-
vision such as § 506 (which allows judges rather than
the market to value the collateral and set an interest
rate, and may prevent creditors from repossessing)
with the agreement freely negotiated between debtor
and creditor.”24 Consequently, the central purpose of
the hanging paragraph is to protect secured creditors
bifurcation of their claims into secured and unsecured
portions.25 “If Congress did not intend for the hanging
paragraph to apply to a trade-in’s negative equity . . . ,
it would have the effect of excluding a substantial num-
ber of lawful auto finance transactions that were indus-
try practice when BAPCPA was enacted . . . .”26 This
effect of excluding over one quarter of all new vehicle
purchases could not have been contemplated because
Congress “intended only good things for car lenders
and other lienholders”27 in the hanging paragraph.  

The purpose of the 2005 Amendments has been cru-
cial in courts’ findings that negative equity does not
eliminate the protections of the hanging paragraph.
The Bankruptcy Court for the Southern District of
Ohio, in In re Hampton, for example, followed the
Sixth Circuit decision of In re Long and determined
that Long’s ruling that the principle of “the equity of
the statute,” which examines the public policy behind
the statute, compelled it to find that the purpose of the
hanging paragraph - to prevent the “cramdown” of
obligations secured by motor vehicle purchased with-
in 910 days of the bankruptcy filing – prevented nega-
tive equity from destroying the fully secured status
enjoyed under the hanging paragraph.28

The plain meaning of the hanging paragraph and the
state law definition of PMSI, coupled with Congress’s
intent in enacting the 2005 Amendments, indicate that
negative equity does not affect the application of the
anti-cramdown provision.  The Circuit Courts of
Appeals that have decided the issue have agreed with
this conclusion.  We wait to see, however, whether
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this controversy will be settled nationally - as surren-
der in full satisfaction appears to have been - or
whether one or more Circuit Court will buck the trend
and create a split that can only be resolved by the
Supreme Court. �
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Does the IRS Have the Right to use 
Exempted Tax Overpayments to Setoff 
Pre-petition Debt? 

The National Association of Chapter 13 Trustees
sponsored its First Annual Law Student Writing
Competition in 2009.  The competition was to
encourage and reward original law student writing
on issues concerning consumer bankruptcy and the
law.  Entrants were asked to submit an essay, article,
or comment on an issue concerning Chapter13 of
the bankruptcy code.  Essays were required to be the
law student’s own work and not submitted for pub-
lication elsewhere.

The winner of the First Annual NACTT Law
Student Competition was Paola L. Chiarenza.  Her
essay was published in the NACTT Quarterly, Volume
20, No. 4, July/August/September issue, page 32.

The following article earned an “Honorable
Mention” designation. This article was submitted by
Robert Griswold of the St. Johns School of Law,
Class of 2010.  He is the Managing Editor of the
American Bankruptcy Institute Law Review."  

I
n U.S. v. White, 365 B.R. 457 (Bankr. M.D. Pa.
2007), the US Bankruptcy Court for the Middle
District of Pennsylvania addressed the issue of
whether the Internal Revenue Service (“IRS”)

may setoff the entire pre-petition debt against pre-peti-
tion claims that have been declared exempt, or whether
the IRS is only allowed to setoff up to the amount of
the priority claim.  The court held that the IRS may
setoff the entire debt and is not limited to the amount
of the priority claim.  

The proper treatment of the IRS’ setoff right in bank-
ruptcy is unclear because of a possible conflict between
sections 522(c) and section 553 of the Bankruptcy
Code. Outside of bankruptcy, the IRS may normally
offset tax overpayments (tax refunds) against a debtor’s
outstanding tax liability. See 26 U.S.C. § 6402(a) (2006).
This right is typically protected in bankruptcy by the
operation of section 553, which provides that Title 11
“does not affect any right of a creditor to offset a mutu-
al debt” that arose before the commencement of the
case against a claim that also arose before the com-
mencement of the case. See 11 U.S.C. § 553 (2006).
However, in an effort to ensure that a debtor in a bank-
ruptcy proceeding has the ability make a fresh start, sec-
tion 522 provides that certain assets may be declared
exempt, protecting them from the reach of creditors.

See 11 U.S.C. § 522 (2006).  In order to protect these
exempt assets from creditors, section 522(c) provides
that exempt assets may not be “liable” during or after
the bankruptcy proceedings for any debt that arose
before the case, with some limited exceptions.  Id.
One of these exceptions “specifically subjects these
exemptions to pre-petition, priority claims,” White,
365 B.R. at 459, which is why priority debt is not barred
from setoff by section 522.  

The source of the conflict is that it is unclear how
these two statutes work together when there is a pre-
existing right to setoff against assets the debtor has
declared exempt.  If the IRS would have a valid right
to offset the debt outside bankruptcy, but the debtor has
declared the overpayment exempt, section 522(c) dic-
tates that the IRS could not take more than the amount
of priority debt.  However, section 553 dictates that the
bankruptcy code cannot alter the IRS’ right to setoff.
Whether the right of setoff of exempted assets is limit-
ed to the amount of the priority debt or whether it is
allowed up to the full amount of overpayment is depen-
dant on whether the court gives preference to section
553 or to section 522.  

In U.S. v. White, the court acknowledged a split of
authority regarding whether the IRS’ right to setoff
non-priority debt is allowed against exempt assets of
the debtor or whether its right to setoff is limited to the
amount of the priority claim, 365 B.R. at 461, but 
found the reasoning behind the cases allowing s
etoff of the entire overpayment more compelling, id. at
463.  In White, a debtor owed $8,922.40 to the IRS,
$1,780.52 of which was considered priority debt.  Id.
The debtor filed for chapter 13 bankruptcy in February
of 2004 and claimed as exempt a $3,148 tax overpay-
ment for the 2003 tax year.  Id.  The IRS moved to lift
the automatic stay in order to allow it to setoff the entire
2003 overpayment against its pre-petition tax claim.  Id.
In the decision appealed from, the Pennsylvania bank-
ruptcy court allowed the IRS to setoff only to the extent
of the priority debt, requiring the remainder of the
overpayment to be returned to the debtor as a tax
refund. Id. at 458–59.  The district court reversed,
holding that the IRS could setoff the entire 2003 over-
payment.  Id. at 463.   

The court in White provides a brief overview of the
reasoning used by both lines of cases.  The next sections

Robert W. Griswold
Managing Editor,
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will elaborate on the summaries provided by the court
and will more fully explore the arguments on both
sides of the issue.  While both lines of cases make argu-
ments using statutory interpretation, plain meaning
and congressional intent, the arguments favoring setoff
are more compelling. After the examination of the two
lines of reasoning, further examination is made of the
case In re Gould, a recent decision by the 9th Circuit
Bankruptcy Appellate Pannell.  See Gould v. Gould
(In re Gould), No. 05-50292, 2009 WL 465599 (9th Cir.
BAP Feb. 11, 2009). The 9th Circuit is the highest
court to speak on the matter and provides further com-
pelling support in favor of setoff.  Finally, in conclusion
it is determined that giving preference to setoff over
exemption by favoring section 553 over section 522 is
most consistent with the plain meaning of the words,
furthers the goals of the bankruptcy code and is a bet-
ter approximation of congressional intent.  

Decisions Favoring Exemption 
The majority of courts give section 522 preference

over section 553 and therefore allow setoff only to the
extent of the priority debt.  When there are mutual 
obligations that would normally permit setoff but the
debt has been declared exempt, many courts find that
there is a direct conflict between sections 553 and 522,
which cannot resolved by looking at the plain mean-
ing of the statutes.  In re Jones, 230 B.R. 875 (Bankr.
M.D. Ala. 1999) (“There is . . . an apparent conflict
between § 522(c) and § 553(a).”).  But see In re Kitty
Hawk, Inc., 255 B.R. at 427 (suggesting there is no con-
flict between sections 522 and 553). Because there is
no plain meaning, these courts examine the conflict
with tools of statutory interpretation, considers the
congressional intent as indicated by the legislative his-
tory of these sections and examines relevant public
policy considerations.   

First, since there is no clear plain meaning, uphold-
ing the pre-existing right of setoff is at the discretion of
the court.  See In re Tarbuck, 318 B.R. 78, 85 (Bankr.
W.D. Pa. 2004) (“It is within this court’s discretion
whether to permit setoff.”); In re Pace, 257 B.R. at 919
(explaining that section 553’s application ‘‘rests in the
discretion of [the] court”); In re Alexander, 225 B.R.
145, 147 (Bankr. W.D. Ky. 1998) (stating section 553 is
applied at discretion of the court).  These courts argue
that section 553 has been construed as being “permis-
sive in nature, rather than mandatory.” In re
Alexander, 225 B.R. at 147.   The court is therefore per-
mitted to use its equitable discretion to determine
whether to apply section 553.  In re Pace, 257 B.R. at
919 (Bankr. W.D. Mo. 2000).  Further, these courts
would argue that even in cases where the requirements

of setoff are met, the court should not allow the setoff
if it would result in inequity or if it would be against
public policy. See FDIC v. Bank of Am. Nat’l Trust
and Sav., 701 F.2d 831, 836–37 (9th Cir.1983).  

The second argument used in favor of exemption is
based on congressional intent.  The Senate version of
section 522 specifically allowed for exempted 
property to remain liable for discharged tax debts, but
this wording was dropped before the law was enacted.
In re Alexander, 225 B.R. at 150.  Courts favoring
exemption suggest that this would have provided a
clear answer to the dilemma, and that the purposeful
removal of this language indicates a clear congression-
al intent that exempt property would not be liable for
the payment of dischargeable tax debts.  Id. But see 
In re Gould 389 B.R. 105, 113 (Bankr. N.D. Cal. 
2008) (suggesting that the language of the senate 
version describes a process distinct from setoff, dis-
cussed below).

Thirdly, courts favoring exemption utilize tools of
statutory interpretation to justify favoring section 522
over section 553.  These courts look to the presump-
tion that statutes should be interpreted in a way that
does not leave part of the act meaningless.  This means
that when there are two equally plausible interpreta-
tions of sections of a statute or act, and one interpre-
tation would render one portion of the statute
meaningless, but the other would give meaning to both,
the latter is preferred.  These courts suggest that allow-
ing setoff of exempt assets would nullify section 522.
See, e.g., In re Alexander, 225 B.R. at 149.  To favor
section 553 over section 522, these courts argue, would
leave a debtor without any ability to exempt assets
from reach by any creditor with a pre-existing right to
offset. This seems to be a particularly weak argument
for two reasons.  First, there are five exceptions to sec-
tion 522 given in the statute itself, but these exceptions
do not make the statute meaningless.  Second, a deter-
mination of whether a statute is a nullified by an inter-
pretation must be based on whether it has meaning in
any situation rater than whether it has meaning in this
specific situation.  Even if section 522 does not protect
exempt assets from setoff, it still protects the exempt
assets against any creditor that does not have a valid
pre-existing right of setoff.  By logic employed by these
courts, any section containing any exception would be
held to be a nullity.  A provision that protects exempt
assets from all but a small subset of creditors should not
be seen as a nullity.  

Finally, courts limiting setoff rights focus on the
section 522 policy of providing a fresh start to debtors
declaring bankruptcy by allowing some property to be
off limits, ensuring that the debtor emerges from bank- CONTINUED NEXT PAGE G
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ruptcy with the basic means to survive and the ability
to make a fresh start.  See White, 365 B.R. at 461.  This
fresh start policy is at the core of the purpose of bank-
ruptcy law and should be protected.    

Decisions Favoring Setoff 
Courts permitting setoff on non-priority debt argue

that the plain meaning of section 553 means it should
override section 522(c).  Section 553 provides that
Title 11 “does not affect any right of a creditor to off-
set a mutual debt . . .” provided that the debts arose
before the commencement of the case against a claim
that also arose before the commencement of the case.
Section 522 is a “section of the code” as described in
section 553.  Therefore, these courts reason that “the
clear and unambiguous language of [section] 553(a),”
In re Kitty Hawk, Inc., 255 B.R. 424, 427 (Bankr.
N.D. Tex. 2000), mandates that no section of the Code,
including section 522(c), should affect the IRS’ pre-
existing right to setoff. 

Courts favoring setoff use several methods of 
statutory interpretation to both support their argument
and to counter the arguments made by the courts favor-
ing exemption.  According to the plain meaning of
section 522, allowing setoff of exempted debts would
not render either section meaningless or a nullity; sec-
tion 522 is still effective against any creditor that does
not possess a right to offset the debt.  A right of offset
has fairly stringent requirements.  It requires a mutu-
ality of parties, mutuality of obligation and for both to
have arisen pre-petition.   This means that section 522
is far from a nullity, and instead is effective against any
creditor that does not meet these stringent require-
ments.  See In Re Bourne, 262 B.R. 745 (Bankr. E.D.
Tenn. 2001).   

A second tool utilized by some courts is a presump-
tion in favor of setoff. Setoff rights in bankruptcy are
“‘generally favored,’ and a presumption in favor of their
enforcement exists.” In re Gould 389 B.R. 105, 113
(Bankr. N.D. Cal. 2008) (quoting In re De Laurentiis
Ent. Group, Inc., 963 F.2d 1269, 1277 (9th Cir.1992)).
Such a presumption favors the interpretation that setoff
should be permitted up to the whole claim. 

Further support for the presumption in favor of setoff
is found in section 542(b) of the Bankruptcy Code,
which provides that “an entity that owes a debt that is
property of the estate . . . shall pay such debt . . . except
to the extent that such debt may be offset under section
553 of this title.” 11 U.S.C. 542(b) (2006).  This provi-
sion does not directly address the address the issue at
hand because exempt property is not necessarily “prop-
erty of the estate” and thus may not fall under section
542. See White, 365 B.R. at 462.  

The decisions favoring setoff utilize legislative histo-
ry for two purposes.  First, these courts challenge the
assertion made by courts favoring exemption that there
is a clear congressional intent based on the elimination
of portions of the Senate version of section 522.
Second, these courts look to legislative history sur-
rounding section 553 for support that congress favored
setoff over exemption.   

First, courts favoring setoff indicate that the legisla-
tive history to section 522 does not indicate any con-
gressional intent regarding the issue of exception verses
setoff.  Although the legislative history indicated that
a provision that specifically allowed for exempted prop-
erty to remain liable for discharged tax debts was
removed from the Senate version of section 522, the
provision and surrounding discussion addressed debts
in general and did not specifically mention setoff rights.
The collection a unilateral debt is different than the off-
set of a mutual obligation and even clear congression-
al intent on the former does not mean that Congress
also meant to address the latter or to influence the
contest between sections 553 and 522. See In re Gould
389 B.R. at 123.   

Even if the provision had been on point, the mere
failure to enact a provision found in a preliminary ver-
sion is not a clear indication of congressional intent.
The courts favoring setoff suggest that Congress did not
prohibit the setoff of exempt property, and thus the
removal of the restriction is not a clear indication of
congressional intent.  In re Martinez, 258 B.R. at 367.
There is only so much that can be made out of congres-
sional inaction.  While Congress did not enact the ver-
sion that that would have explicitly allowed exempt
property to remain liable for discharged taxes, the fact
that this specific language was omitted is not conclu-
sive evidence that congress intended the opposite.  The
court in Martinez suggests that where a plain meaning
is present it trumps legislative history, which provides
only a “cloudy” view of congressional intent. Id.

Second, the legislative history of § 553 “supports a
reading giving general primacy to setoffs.” U.S. v.
White, 365 B.R. 457, 462 (Bankr. M.D. Pa. 2007).  The
history here reiterates the plain meaning of section
553; nothing in the bankruptcy code should affect a
creditor’s pre-existing right to setoff mutual debt.  This
legislative history lends further support to a presump-
tion in favor of setoff.   

While acknowledging that a fresh start is an impor-
tant goal of bankruptcy courts, courts in favor of setoff
note that there are many other exceptions to the
debtor’s exemption rights and that the fresh start pol-
icy is “not always paramount and is often subordinat-
ed to other social and economic concerns and
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objectives.” See In re Bourne, 262 B.R. at 757.   The
Bankruptcy Code reflects a balance between the fresh
start for the debtor and providing a fair distribution of
assets to creditors, and section 553 demonstrates that
the fresh start policy does not “trump the common
law rights of creditors of setoff of mutual debts.” In re
Martinez, 258 B.R. at 367. 

In re Gould
A few months after White was decided, the U.S.

Bankruptcy Court for the Northern District of
California decided In re Gould, 385 B.R. 713 (Bankr.
N.D. Cal. 2008).  In re Gould was decided in favor of
exemption as taking precedence over setoff, placing it
at odds with White. Subsequently, however, In re
Gould was withdrawn and amended.  It was re-issued
two months later, but it still favored exemption over
setoff.  However, on February 11, the Bankruptcy
Appellate Pannell of the Ninth Circuit overruled the
district court, holding that the specific facts of the case
did not lead to a conflict between section 553 and 522.
See Gould v. Gould (In re Gould), No. 05-50292,
2009 WL 465599, at *8 (9th Cir. BAP Feb. 11, 2009).
The Ninth Circuit goes on to suggest in dicta that in a
case where a conflict between 553 and 522 does arise,
553 would be given preference.  Doing so they present
three further arguments not found in the other cases
favoring setoff.   

The first argument used is the presumption against
interpretations that nullify sections of a statute.  Section
553 does not create a right of setoff; it merely protects
that right in bankruptcy when it is pre-existing.  Id at
*9.  If section 553 is taken to mean that the right is pro-
tected at the discretion of the court then it has no
meaning.  It would merely suggest that the court should
allow a right that already exists if it wants to.  See id.

The second argument presented by the Ninth Circuit
in In re Gould is that the language of section 553 is
itself an indication of congressional intent that it con-
trols.  It is very sweeping language, and it shows that
Congress intended to preserve the long-standing tradi-
tion of favoring exemption rights.  See id.

Finally, the court provides another policy consider-
ation in favor of setoff.  If courts favor exemption over
setoff, then creditors who have a right of setoff will need
to challenge exemption filings in order to protect their
interests. This would lead to excess litigation over
exemptions that may have gone through unchallenged
if creditors with a setoff right was not forced to chal-
lenge.  See id.

Conclusion 
Both lines of cases present comprehensive argu-

ments based on judicial precedent, statutory interpre-
tation, congressional intent and public policy.  Yet the
arguments in favor of setoff seem distinctly stronger and
more compelling.  Both lines of cases use a rule against
nullification, but it seems that rule 522 would still have
significant meaning even if it were not effective against
creditors with a right of setoff.  On the other hand, rule
553 preserves a right, and if it were held to be preserved
merely at the discretion of the court, then section 553
may as well not have been included as the result would
be the same. 

Many courts will not look at congressional intent if
the plain text of the statute is clear.  And it seems to sev-
eral courts that the working of the two statutes is clear.
Even if it were unclear enough that congressional intent
and legislative history are appropriate, there is evi-
dence of congressional intent going both ways.  Some
intent may be drawn from the act of removing language
that may have offered guidance in the mater from the
senate version of the bill, but there is dispute as to the
relevance of the removed language in this dispute.
Further, intent can be drawn in favor of setoff by a his-
tory of interpretation favoring setoff, the broad lan-
guage of section 553 and even the legislative history of
section 553 itself.   

Both sides also claim compelling policy arguments.
Bankruptcy is about providing a fresh start to debtors
while providing some relief to creditors.  The courts
favoring exemption emphasize the fresh start policy
whereas those favoring setoff emphasize relief to 
creditors.  On top of this is that the practical consider-
ations, and the Ninth Circuit at least suggests that
setoff would result in greater judicial efficiency through
less challenges to exemptions when creditors possess
a right of setoff.

Although the line of cases favoring exemption is the
majority rule, it seems clear that there is a definite
trend away from the majority rule favoring exemption
and towards the rule favoring setoff, which will now
likely be further boosted by a favorable ruling by the
Ninth Circuit Bankruptcy Appellate Pannell. �
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1st CIRCUIT
In re Burbank, 401 B.R. 67, 72, 74, 75 (Bankr. D. R.I.

2009) (Votolato)  A Chapter 13 debtor with above
median income may deduct the IRS allowed owner-
ship expense even when there is no secured debt on
the motor vehicle; a Chapter 13 debtor may deduct
payments for secured debt for real property that is to
be surrendered under the plan. The debtors filed a
Chapter 13 petition calculating their projected dispos-
able income by claiming $978 per month of ownership
expenses for two automobiles that they owned free
and clear of any loans or lease payments and deducts
for mortgage payments totaling $2,715 on two proper-
ties that they intended to surrender.  The trustee object-
ed to these deductions.  The court found that the
enactment of BAPCPA was an attempt by Congress to
eliminate a perceived judicial abuse of the system by
curtailing the “subjectivity and discretion of bankrupt-
cy courts when calculating ‘disposable income,’  ...and
it did so by mandating a rigid definition of the term ‘dis-
posable income,’ in §1325(b)(2).”  The court found that
“the expenses specified in the Local Standards that are
applicable to the debtor are the ones that match the
debtor’s locality and the number of cars in the house-
hold.  The Burbanks live in Rhode Island and have two
cars.  The ownership expense applicable to them is
$489 per month per car which is the amount they
deduct in calculating their means test.  ... [C]ar own-
ership expenses necessarily and typically include items
such as depreciation, licensing, taxes, and insurance.
... [A]llowing a debtor who owns the vehicle, free and
clear of secured debt, to deduct the ownership expense
avoids arbitrary and unfair results.  ... Otherwise, the
debtor who pays off his/her car loan just before bank-
ruptcy would not be able to take the deduction, while
the debtor who has only one or two car payments
remaining, as of the filing date, would be eligible to con-
tinue taking the deduction even after the contract is
paid off.”  Additionally, a Chapter 13 debtor is entitled
to take a deduction for payments for secured debts
that are contractually due at the time the petition is filed
irrespective of the debtor’s intent to surrender the prop-
erty.  “[T]he term ‘projected’ modifies ‘disposable
income’ and is not synonymous with the work ‘antic-
ipated’ in this context.  ... ‘Projected disposable income’
means ‘disposable income,’ as defined in Section

1325(b)(2), projected over the ‘applicable commitment
period.’  ...”  Permitting debtors to take deductions for
secured debt property that they will not be paying for
may be unfavorable to unsecured creditors but the
statutory language is plain.  It is far from  absurd to hold
that debtors with no disposable income have no pro-
jected disposable income.  Congress made a deliberate
decision to use an inflexible, objective formula, rather
than to leave any judicial discretion in determining a
debtor’s ability to pay.  Accordingly, the trustee’s objec-
tion to confirmation was overruled. 

Segarra-Miranda v. Acosta-Riveria, 557 F.3d 8, 13
(1st Cir. 2009) A bankruptcy court has discretion to
refuse to “automatically dismiss” a case where a
debtor fails to comply with the disclosure require-
ments of §521. The debtor originally filed a Chapter
13 petition and then converted to Chapter 7.  The
debtors did not initially disclose a cause of action that
they held until six months after they had filed.  The
Chapter 7 trustee moved to settle the suit for $200,000,
an amount adequate to pay all allowed claims and pro-
vide some surplus for the debtors.  The debtors, feel-
ing that this was inadequate, filed an application with
the court to recognize that their case had been automat-
ically dismissed pursuant to §521(i)(2) because they
had failed to provide all of the payment advices and the
statement of monthly net income required by BAPC-
PA.  “We believe that it is possible to ... [preserve] the
bankruptcy court’s discretion to forgive compliance
with disclosure requirements after the fact while at the
same time preserving the authentic value of automat-
ic dismissal.  When a party moves under § 521(i)(2) for
the entry of an order dismissing an incomplete petition,
the court can do one of three things:  dismiss the case,
decline to dismiss the case if the good-faith exception
for payment advices applies,  ... or determine, in its dis-
cretion, that the missing information is not ‘required
under sub-section (a)(1).’  ... Where, as here, a previ-
ously hidden asset has more than enough value to cov-
er the entire universe of creditors’ claims, dollar for
dollar, dispensing with the disclosure of statements
reflecting payment advices and/or monthly net income
is both pragmatic and reasonable.  Common sense
suggests that Congress never intended to strip the
bankruptcy court of the flexibility needed to respond
intelligently to the emergence of such a circumstance
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after the 45-day filing deadline has expired.” 

2nd CIRCUIT
In re Bostick, 400 B.R. 348, 352 (Bankr. D. Conn.

2009) (Weil) A Chapter 13 debtor who dissipates lot-
tery winnings during the pendency of the Chapter 13
case and then converts to Chapter 7 would not be
denied a discharge for such conduct.  Four days after
filing Chapter 13, the debtor won a $100,000 lottery
from the Connecticut Lottery.  The debtor deposited the
net winnings of $70,298 into a savings account and pro-
posed a Chapter 13 plan which would pay all unse-
cured claims in full, funding payments from her lottery
winnings.  At her meeting of creditors, the balance
from the winnings had been reduced to $37,000 as a
result of investments and expenses, including a
Carnival Cruise vacation.  In September of 2007, the
debtor was unable to make further payments because
she had spent the entire amount of the lottery winnings.
The court converted the case to Chapter 7 at the request
of the Chapter 13 trustee.  The United States Trustee
asserted that discharge should be denied under
§727(a).  The court disagreed.  The lottery winnings
were not property of the Chapter 7 estate by virtue of
§348(f).  “It is undisputed that the Lottery Winnings
were ‘property of the estate’ during the Chapter 13
case pursuant to §1306(a).”  Arguing that they
remained property of the estate is inconsistent with
both the provisions of §348(f) and their purpose.  “If
this case had been a Chapter 7 case from the beginning
and the Debtor had acquired the Lottery Winnings, the
Debtor’s dissipation of that would have resulted not in
a denial of discharge pursuant to §727(a)(2)(B) but,
rather, dismissal of the case pursuant to §707.”  

3rd CIRCUIT
In re Brooks, 2009 WL189849,  *6, (Bankr. E.D. Pa.

January 27, 2009)  (Fitzsimon)  A claim filed by a
creditor after the bar date would be subject to disal-
lowance even though the debtor did not list the cred-
itor and the creditor had no notice of the bar date; the
obligation to the creditor would not be discharged.
A law firm filed a proof of claim against a Chapter 13
debtor for $1,550.20 after the bar date for filing claims
had passed.  The debtor objected to the claim on a
number of grounds, including that the claim was not
timely filed.  Pursuant to § 502(b)(9) and Rule 3002(c),
a claim that is filed later than 90 days after the first date
set for a meeting of creditors is subject to disallowance.
Even though the debtor failed to list the law firm as a
creditor, no grounds exists under the statute for the
court to waive the bar date.  “... [C]ase and statutory
law are in agreement that a bankruptcy court may not

extend the bar date in a Chapter 13 case.  Bankruptcy
Rule 9006(b)(3) provides that the court ‘may enlarge
the time for taking action [under Rule 3002(c)] only to
the extent and under the conditions stated in those
Rules.’  ... None of these parameters allows a court to
extend the bar date for circumstances such as these.  ...
Courts have held not only that ‘Rule 3002(c) is strict-
ly construed as a statute of limitations,’ but further
that ‘there is no provision ... for extending the bar date
simply because the creditor had no notice of the case.’”
The debt to the law firm, however, would not be dis-
charged.  Section 523(a)(3)(A) excepts from discharge
debts that are neither listed or scheduled in time to per-
mit the creditor to timely filed a proof of claim unless
the creditor had actual knowledge of the case.  

In re Dixon, 2009 WL 151688, *8 (Bankr. E.D. Pa.
January 20, 2009)  (Sigmund)  Chapter 13 debtors
who fail to fully disclose the value and extent of
their assets would have their cases dismissed for
cause pursuant to §1307. The Dixons filed a Chapter
13 petition and did not file complete and accurate
schedules by indicating that certain real property was
co-owned with one debtor’s mother when it was not,
affixing a value to real estate which was substantially
less than the value of the real estate, failing to accurate-
ly disclose balances in bank accounts, and failing to dis-
close ownership of all motor vehicles.  It is well
established that a lack of good faith may be cause for
dismissal under §1307.  “The privilege of bankruptcy
relief is accompanied by specific statutory duties, the
most basic of which is full and accurate disclosure of
required information about the debtor’s financial con-
dition.  This disclosure takes the form of schedules of
assets and liabilities, income and expenditures and a
statement of financial affairs.  ... [T]he Debtors have at
best adopted a cavalier attitude toward the filing of their
schedules, leaving to the Court and creditors the unac-
ceptable burden of ferreting out the true facts.  ... The
original Schedules were replete with material inaccu-
racies, failing to disclose vehicles owned and bank
accounts held and misstating the ownership of [real
estate].”  It is appropriate, therefore, to dismiss the
debtors’ case.  Aff’d 2009 WL 1798819 (E.D. Pa. June
15, 2009) 

In re Lopatka, 400 B.R. 433, 438 (Bankr. M.D. Pa.
February 17, 2009) (Opel)  An above median income
debtor whose disposable income is negative as cal-
culated under the means test, is not precluded from
proposing a three-year Chapter 13 plan.  The debtor
had no projected disposable income as calculated on
the disposable income test and proposed a Chapter 13
plan with 36 payments of $320 per month.  The trustee
objected on the grounds that the debtor, with above CONTINUED NEXT PAGE G
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median income, was required to propose a five-year
plan.  The court found that the “applicable commit-
ment period” does not require that a debtor actually
make payments for any particular period of time.  The
“applicable commitment period” is a multiplier in a for-
mula that determines the amount of disposable income
that must be paid to unsecured creditors.  “[T]he for-
mulaic components of the means test will sometimes
yield arithmetic results which are at odds with a
debtor’s actual financial circumstances.  Depending
upon post-petition circumstances, employing the
Current Monthly Income may either exaggerate or
understate the debtor’s available income.”  Section
1322(d) sets a maximum plan length.  It is inconsistent
to hold that §1325(b) would create a minimum tempo-
ral requirement when temporal length is only refer-
enced in §1322(a).  Accordingly, a debtor may propose
a plan which is for a shorter duration than the “applic-
able commitment period”.  

5th CIRCUIT
In re Broussard, 2009 WL 1531817, *2, *4 (Bankr.

W.D. La. May 29, 2009)  (Summerhays)  Section
1308(a) imposes a deadline for filing returns and
does not exclude returns that are not  yet due under
the Internal Revenue Code. The Broussards filed
Chapter 13 on January 6, 2009, and, by the time of their
meeting of creditors on February 18, 2009, they had not
filed their federal tax return for 2008.  The IRS sought
the dismissal of the case due to the debtors’ failure to
comply with §1308.  “In the present case, it is undis-
puted that Debtors were required to file a federal tax
return for the tax year ending December 31, 2008 
under the Internal Revenue Code and that this 2008
return would fall within the four-year period covered
by § 1308(a).”  The debtors argued, however, that the
Internal Revenue Code did not require them to file a
return until April 15th, so the return could not be
“due” at the time of their meeting of creditors.  “Section
1308(a) imposes a specific deadline for filing returns
covered by that provision’s four-year period, and
includes no language excluding returns that are not yet
due under the Internal Revenue Code.”  The Code, by
prescribing a mechanism for holding a meeting of cred-
itors open depending on whether the return is past due
supports the conclusion that §1308(a) governs the fil-
ing of returns regardless of whether the returns are
due under the tax code.  Here, the debtors did not
request the trustee hold the 341 meeting open under
§1308(b) and, accordingly, the case must be either dis-
missed or converted. 

In re Burks, 2009 WL 103618, *7 (Bankr. N.D. Tex.
January 13, 2009)  A Chapter 7 debtor could not avoid

the presumption of abuse under §707(b)(2) on the
basis of a charitable contribution for which the
debtor provided no proof that comparable charita-
ble deductions had been made prior to the filing of
the petition.  The United States Trustee challenged
the debtors’ $433 monthly charitable contribution on
the Form 22A, arguing that the debtors had failed to
establish a past pattern of giving in a similar amount.
“The Debtors’ need or desire to make a $433 a month
charitable contribution appears to have arisen post-
petition.  In short, the evidence does not allow the
Court to conclude that the charitable contributions
claimed here either promote the health and welfare of
the Burks in any tangible way, or otherwise help in the
production of income.”  Although the clear wording of
§707(b)(1) expressly prohibits consideration of chari-
table contribution in determining whether a case
should be dismissed, where, however, the debtor fails
the “means test” of 707(b)(2), the debtor is bound by
the deductions permitted by the Internal Revenue
Service’s national and local standards.  The IRS permits
charitable contributions as a necessary expense if it is
a condition of the debtor’s employment or meets the
necessary expense test.  By failing to do so, it was inap-
propriate for the debtor to subtract from income the
contribution that the debtor did not regularly make and
the presumption was triggered leading to the dismissal
of the case.

In re Clingman, 2009 WL 367095 (Bankr. S.D. Tex.
February 17, 2009) (Isgur) A Chapter 13 debtor should
be allowed to budget payments in support of an eld-
erly parent pursuant to §707(b)(2)(A)(ii)(II). The
debtors calculated their disposable income by sub-
tracting a payment of $613.44 per month which they
paid toward one of their parent’s mortgage and taxes
on a home in Wyoming.  The debtors’ elderly parents
had no source of income other than social security.  The
debtors had been making the payments to subsidize
their elderly parents prior to the filing of the bankrupt-
cy case.  The trustee challenged the payment of a mort-
gage on a second home which was not the debtors.  The
court held, however, that the monthly expense of
$613.44 was a continuation of an actual expense that
was reasonable and necessary for the care and support
of an elderly parent which is specifically permitted
under §707(b)(2)(A)(ii)(II) and is accordingly allowable
under §1325(b)(3).  

In re Collier, 2009 WL 1024684, *7, *11 (Bankr. E.D.
Tex. April 7, 2009) (Parker) A creditor whose attor-
ney sent a demand letter to the debtor’s attorney
threatening legal action and who posted a sign dis-
closing the debt and demanding payment would be
subject to pay damages, attorney’s fees, and punitive



damages for violation of the automatic stay. The
debtor had an outstanding obligation to Hills Mobile
Home Parts and Service of $984.23.  Because of a mix
up on the address to the creditor, written notice by the
BNC or by the debtor was not provided to the credi-
tor when the debtor filed a Chapter 13 petition.  The
debtor, however, repeatedly advised the creditor that he
had filed Chapter 13 and that the claim would be paid.
The debtor’s attorney finally sent to the creditor a
notice of bankruptcy case filing procured from PACER
prompting Hill to retain an attorney.  His attorney then
sent a demand letter to the debtor’s attorney, acknowl-
edging the filing of the bankruptcy but demanding pay-
ment anyway and threatening to file a collection action.
Three weeks later, Hill posted a sign outside of his
business location, visible from the roadway, which
stated “Brad Collier owes me $984.23.  Will you please
come and pay me!”  This sign was displayed for 21 days.
Although the court found that an initial series of
inquiries by Hill seeking confirmation of the bank-
ruptcy did not rise to a stay violation, once Hill was
advised of the bankruptcy filing, the posting of the
demand letter to the debtor’s bankruptcy attorney and
the posting of the sign were intentional and deliberate
violations of the automatic stay.  The court rejected
Hill’s argument that the sign did not constitute a vio-
lation of the stay.  “While embarrassing the Debtor in
their shared community was certainly a motive of the
Defendant, the Court finds that such a motive had an
objective – to coerce the Debtor into paying his debts.
Had the sign contained only factual information regard-
ing the existence of the debt, Hill’s defense might res-
onate more.  ... The exclamation mark transforms the
sentence into a directive, which demands that the
Debtor pay the debt.”  This action clearly violated the
automatic stay.  Although no award is warranted for
mere anger for embarrassment, the emotional dam-
ages suffered by the debtor were compensable in the
amount of $1,500.  In addition, the attorney’s fees
incurred by the debtor, totaling $15,750, was part of the
award to be paid by Hill.  Hill’s liability is clear.  “(1)
he elected to avoid making any inquiry with Court to
confirm the information that he had received from the
Debtor or to answer any remaining doubts that he may
have had about the bankruptcy case; and (2) he elect-
ed instead to send a demand letter to the Debtor based
upon erroneous assertions that would have been cor-
rected had he chosen to make any inquiry of the bank-
ruptcy court.”  Both the posting of the sign and the
mailing of the letter constitute egregious behavior that
cannot be tolerated or excused.  

In re Russell, 402 B.R. 188, 193 (Bankr. N.D. Miss.
January 23, 2009)  (Olack) A debtor’s action against

a creditor for improper disclosure of personal iden-
tifying information on a proof of claim is a core mat-
ter and need not be arbitrated as provided in the
underlying contract. Queen City filed a proof of claim
with a copy of its contract with the debtor attached to
the proof of claim.   The contract was not redacted and
disclosed personal identifiers, such as the debtor’s date
of birth, social security number, telephone number,
and an account number.  The debtor sought to restrict
public view of the proof of claim and also initiated an
adversary against Queen City asserting an objection to
the claim, a violation of the Gramm-Leach-Bliley Act,
contempt of court, violation of Rule 9037, F.R.B.P.,
invasion of privacy, and intentional infliction of emo-
tional distress.  Queen City argued that the issues were
subject to arbitration per its contract and sought to
compel such.  The bankruptcy court “has discretion to
override an arbitration agreement only if it finds that
the proceedings are based on provisions of the
Bankruptcy Code that ‘inherently conflict’ with the
Federal Arbitration Act or that arbitration of the claim
would necessarily jeopardize the objectives of the
Bankruptcy Code.”  The causes of action asserted by
the debtors are ones which predominantly arise under
the bankruptcy case.  Although not every cause of
action asserted by the debtors arose from the
Bankruptcy Code, the thrust of the complaint is that
Queen City violated Bankruptcy Rules and orders
regarding privacy of personal information.
Enforcement of the arbitration clause would conflict
with the purposes of the Bankruptcy Code which
includes the goal of centralized resolution of bank-
ruptcy issues.  Accordingly, the creditor’s motion to
compel arbitration was denied. 

In re Wilson, 2009 WL 204672, *4 (Bankr. E.D. La.
February 6, 2009) (Magner)  The United States Trustee
has standing to pursue discovery against a mortgage
servicer for misconduct even where the underlying
motion for relief was denied.  Option One filed a
motion for relief from the automatic stay against the
debtor with affidavits indicating the debtor had failed
to make four post-petition installment payments.  The
debtor opposed the relief and, at the hearing, Option
One admitted that it had received payments but still
asserted that it was entitled to relief from the automat-
ic stay.  The motion was denied and the court issued
an order to show cause.  The U.S. Trustee sought to
conduct discovery in connection with the show cause
hearing.  Exploring the misconduct of a creditor con-
stitutes a core bankruptcy matter under §157(b)(2)(A),
(G), (K), and (O).  “The issues arose in the context of
two motions for relief from stay.  Option One, acting
through its representatives and counsel, presented false CONTINUED NEXT PAGE G
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information to the Court in both pleadings and 
an affidavit of default.  Although the Court denied the
relief requested, it maintains jurisdiction to consider
collateral matters that emanate from the Motions as
well as the administration of the case.”  The court
found  persuasive  In re Countrywide Home Loans,
Inc., 384 B.R. 373 (Bankr. W.D. Pa. 2008) in holding
that the United States Trustee has standing under 
the “deliberately broad language of §307”.  The court
held that the “provisions of §586(a) are intended to
compliment the broader grant of power provided 
by §307.”   

7th CIRCUIT
In re Johnson, 400 B.R. 639, 648 (Bankr. N.D. Ill.

January 23, 2009)  (Wedoff)  To determine a debtor’s
projected disposable income, the Current Monthly
Income is a starting point and a debtor must supple-
ment the information on Form 22C with a statement
of any changes in the Current Monthly Income antic-
ipated during the applicable commitment period.
The Chapter 13 trustee objected to the Johnsons’ pro-
posed plan because they committed $3,705 per month
over a 60-month period based upon the net income
after subtracting expenses on Schedule J from Schedule
I.  Mrs. Johnson, having received worker’s compensa-
tion benefits during the six months prior to filing, pro-
jected her income as less than her portion of the
Current Monthly Income which, the trustee noted,
would have required a 100% pay back to unsecured
creditors.  The court rejected the “conclusive approach”
of Maney v. Kagenveama (In re Kagenveama), 541
F.3d 868 (9th Cir. 2008) for the “presumptive approach”
in Coop v. Frederickson (In re Frederickson), 545
F.3d 652 (8th Cir. 2008) and Hamilton v. Lanning (In
re Lanning), 545 F.3d 1269 (10th Cir. 2008).  “[T]he
language of §1325(b) itself does not align with a pay-
ment obligation based on pre-filing income.  Section
1325(b) requires a debtor’s plan to devote to payment
of unsecured claims the ‘projected’ disposable income
‘to be received during the applicable commitment peri-
od beginning on the first date payment is due under the
plan.’  ... [T]he word ‘projected’ – which is not defined
in the Bankruptcy Code – implies a prediction of what
is likely to occur in the future, rather than a computa-
tion based on potentially outdated information from
the past.”  Judge Wedoff noted the conflict between the
definitional portion of “Current Monthly Income” and
the prospective application of §1325(b).  He held that
the provisions of §1325(b) were a more specific statute
which should be given precedent over the general def-
inition of Current Monthly Income as a general statute.
Because Schedules I and J require a disclosure of

changes in the reported information which is anticipat-
ed to occur, Schedule I may be consulted in order to
more accurately determine the changes from the
debtor’s statement of Current Monthly Income that
will be expected in the future.  The debtors’ Chapter 13
plan was, accordingly, confirmed.    

In re Knighton, 2008 WL 5644891, *3, *4 (Bankr.
N.D. Ill. November 14, 2008) (Barbosa) The unex-
empted portion of the debtors’ tax refund was dispos-
able income and must be committed to the debtors’
Chapter 13 plan. The debtors’ Chapter 13 plan was
confirmed in September 2007.  In 2008, the trustee filed
a motion to modify the plan to increase the plan pay-
ments by $452 because the debtors received $2,452 as
a 2007 tax refund.  The trustee argued that the refund
was disposable income and the refund amount above
$2,000 must be allocated to the plan.  The debtors
argued that the amount they paid a tax preparer, $350,
should reduce the amount that is committed to the
plan.  The court found that “confirming a modified plan
that reflects a significant increase in available income
and a commensurately increased payout to unsecured
creditors comports with [the] good faith requirement.
... Moreover, the good faith test requires consideration
of whether there is excess income above the current
plan payments that is available for the debtor to pay
under the plan.  ...  In this case, the Trustee proposed
a modified plan that increased the monthly payments
by $452 and allowed Debtors to maintain the remain-
ing $2,000 from their 2007 tax return.  ... Under the facts
of this case ... tax refunds are considered to be dispos-
able income and must be applied to the Chapter 13
plan because they were not properly exempted prior to
confirmation.”   

In re Tolbert, 2009 Bankr. Lexis 1021 (Bankr. N.D.
Ind. May 7, 2009) (Klingeberger)  Creditors are enti-
tled to ten days minimum notice of a hearing on an
application to impose or extend the automatic stay
under 362(c).  The debtor filed a Chapter 13 petition
on April 23, 2009 and simultaneously filed an emer-
gency motion to impose the automatic stay under
§362(c)(4), noting that a sheriff’s sale was scheduled on
the debtor’s residence on May 1, 2009.  The court
found that the debtor had not provided adequate time
for notice to be remitted to secured creditors.  The
court noted that a two or three day mailing time peri-
od would preclude a creditor from actually receiving
notice until April 29, 2009 for a hearing on April 30th.
It is impossible, however, to provide an opportunity for
a hearing with respect to the imposition of the automat-
ic stay with such short notice or preparation time.
Accordingly, the debtor’s application for an imposition
of the stay was denied.



8TH CIRCUIT
In re Booth, 399 B.R. 316, 323, 325, 328 (Bankr. E.D.

Ark. 2009)  (Taylor)  A Chapter 13 plan may provide
that a mortgage servicer deem prepetition arrearages
as contractually current at confirmation, apply
arrearage payments to arrearages, apply post-peti-
tion payments to the month in which they are desig-
nated, but may not require court approval for the
assessment of fees, or require the mortgage servicer
to notify the trustee, debtors, and attorney for the
debtors of changes in payments.  The debtor’s Chapter
13 plan proposed to cure a prepetition default and
maintain payments to a mortgage held by Taylor Bean
and Whitaker, and contained plan provisions relating
to the administration of the mortgage as to which the
mortgagee objected.  Contrary to the debtor’s proposed
plan provisions, the mortgagee has the right to assess
appropriate fees pursuant to its agreement with the
debtor.  It is not required to obtain court approval pri-
or to the assessment of such fees and charges.  “An
injunction that both modifies the mortgage company’s
rights and invokes a procedure not required under the
Bankruptcy Code is an inappropriate plan provision.”
The plan requirements that the mortgage creditor deem
prepetition arrearages as contractually current so that
no post-petition delinquency status is declared, that the
creditor apply payments on the prepetition arrearage
only to the arrearage, and that it apply payments made
during the plan to the month in which they are desig-
nated are appropriate and do not infringe on the under-
lying rights of the mortgage holder.  “[T]he duties
imposed by the language used in the Plan regarding the
application of payments do not impermissibly modify
Taylor Mortgage’s rights.  They simply translate into
reality the statutory scheme contemplated in 11 U.S.C.
§1322(b)(2) and (5) as sanctioned by 11 U.S.C.
§524(i).”  The Bankruptcy Code specifically permits a
debtor to cure prepetition arrearages over a reasonable
time.  This is a right not available under state law and
it is created by the Bankruptcy Code.  In order for this
section to have practical effect, the plan proposed by
the debtor sought to implement the Code provision.
The court did, however, reject the plan provision
requiring the mortgagee to notify the trustee, the
debtors, and the debtors’ attorney of any changes in the
interest rate, changes in the taxes or insurance because
the multiple noticing was inconsistent with the provi-
sions of the underlying contract.  The mortgage specif-
ically limited notice requirements to one address.  The
plan provision requiring multiple notices was inconsis-
tent with this mortgage requirement.  “If the debtor is
informed, then the debtor must so inform the trustee.
It is inappropriate, and nowhere statutorily sanctioned,

to put this additional burden on the mortgage compa-
ny.”  It was also inappropriate to put language requir-
ing the creditor to comply with § 524(i), since
compliance with the law is assumed.  

In re Greaves, 2009 WL 750285, *3, *8 (Bankr. D.
Neb. March 17, 2009) (Saladino) Where a Chapter 13
debtor has voluntarily reduced income by becoming
a full time student but is nonetheless expected to
graduate during the pendency of the case, it is inap-
propriate to determine the debtors’ disposable
income simply by subtracting expenses on Schedule
J from the debtors’ current income on Schedule I; a
Chapter 13 debtor with projected increased income
must pay at least what is listed on the 22C, if not
more.  The debtors calculated their disposable income
on Form 22C recognizing that Mr. Greaves had been
employed in the six months prior to filing.  After filing,
however, he became a full time student and was expect-
ed to graduate in 2009.  Accordingly, his Schedule I
income was substantially less than the 22C income.
The trustee objected, noting that the debtors were
expected to have an increase in income and it was
inappropriate to depart from the calculated dispos-
able income on the 22C.  Under the Eighth Circuit deci-
sion in Coop v. Frederickson (In re Frederickson) 545
F.3d 652 (8th Cir. 2008), the means test calculation on
Form 22C is merely a starting point and changes in a
debtor’s circumstances should be considered at the
time disposable income is calculated.  “[T]he Eighth
Circuit Court of Appeals has interpreted ‘projected
disposable income’ as a mandate to the bankruptcy
court to make a ‘reality-based determination’ of how
much a debtor can afford to pay.  ... Debtors can afford
to pay substantially more than their proposed to pay
pursuant to their plan.  Mr. Greaves will graduate from
college soon with a degree in nursing.  That degree
should enable him to earn substantially more money
than he has made in the past, including the 6-month
current monthly income calculation.  Thus, looking at
Debtors’ financial situation realistically, it is clear that
they have the ability to pay substantially more than the
calculation set forth in Schedules I and J, as well as on
Form 22C.”  The trustee’s objection to confirmation
was sustained. 

9th CIRCUIT
In re Dunn, 399 B.R. 909, 910 (Bankr. W.D. Wash.

2009)  (Brandt)  A Chapter 13 plan proposing imme-
diate relief from the stay but precluding a foreclosure
sale until a specified date does not modify the rights
of a creditor secured solely in the principal residence
of the debtor where a foreclosure sale could not be
effected prior to the sale date. The debtor’s Chapter CONTINUED NEXT PAGE G
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13 plan, filed in February of 2008, proposed to sell the
debtor’s real estate on or before April 30, 2009 in order
to pay mortgage creditors in full.  As the court noted,
“[t]his is not a familiar ‘house saver’ plan in which
debtor’s propose to cure delinquencies over the 
life of the plan while continuing to make regular pay-
ments.  Rather, it is in the nature of a ‘Hail Mary’ plan
thrown in hopes of salvaging something out of a grim
(even in Seattle) real estate market and a stringent econ-
omy.”  By providing for immediate relief from the auto-
matic stay, the mortgage creditor is free to initiate
foreclosure action.  By precluding a foreclosure sale until
April 30, 2009, the plan did not deprive the creditor of
any of its rights since, under Washington law, it takes a
minimum of 120 days to foreclose nonjudicially after an
initial notice of default and the mortgage creditor could
not effect a foreclosure sale in the time prescribed by the
debtor’s plan.  The deadline sale date is less than 120 days
after the confirmation hearing.  Accordingly, the plan was
confirmed over the objection of the mortgage creditor.  

In re Leach, 2009 WL 1010552, *8, *9 (Bankr. D.
Mont. February 26, 2009) (Kirscher)  Proceeds generat-
ed from a sale of an asset prior to the filing of a Chapter
13 petition are not included in “income” for purpos-
es of determining a debtor’s Current Monthly Income.
During the six-month period prior to the filing of their
Chapter 13 petition, the debtors sold two motor vehicles
for total proceeds less than the original cost of the vehi-
cles and the debtors used such proceeds to purchase
substitute vehicles.  The Chapter 13 trustee objected
because their calculation of their projected disposable
income did not include the proceeds generated from the
sales of these vehicles.  The court, applying a mechani-
cal test to determine the reasonableness of the debtors’
expenses in calculating disposable income, noted that the
“cost basis” of the vehicle should not be deducted from
the debtors’ Current Monthly Income for purposes of
determining the debtors’ projected disposable income.
The proceeds, however, did not constitute income and
the proceeds should not have been included in the
debtors’ statement of income from other sources in the
calculation of their Current Monthly Income.  “The
Leaches simply sold their personal vehicles and used the
proceeds to purchase replacement vehicles, from which
the Trustee argues the gross sale proceeds from the sale
of the two vehicles must be included in ‘current month-
ly income’ since the sale occurred within six months of
the date of the filing of the petition.”  The “means test”
is the heart of BAPCPA and was a Congressionally-
imposed income/expense screening mechanism intend-
ed to insure that debtors repay creditors the maximum
amount they can afford.  “By including the proceeds
derived from the sale of Debtors’ personal, non-busi-

ness, non-investment, vehicles within six months of the
filing of their bankruptcy case that were used to purchase
two new vehicles prior to filing bankruptcy, Debtors
would be overstating their income that would be avail-
able for plan payments.  The proceeds from Debtors’ two
vehicles are not income for purposes of calculating CMI.
Such proceeds are not derived from capital, labor or a
combination of both and are not derived from employ-
ment, investments, royalties, gifts, and the like.  The pro-
ceeds are also not replacement income.”

In re Midgley, 2009 WL 960380, *4, *5 (Bankr. D. Ore.
January 7, 2009) (Brown) Where a Chapter 13 trustee
becomes aware of an increase in the debtor’s income,
it is appropriate for the trustee to file a motion to mod-
ify the plan under §1329 to increase the debtor’s pay-
ments.  The debtors’ Chapter 13 plan was confirmed in
2005 requiring the debtors to pay $455 per month for 36
months.  The order confirming the plan required the
debtors to report to the trustee any change in income that
exceeds more than 10% the amount disclosed on
Schedule I and also required the debtors to submit tax
returns to the trustee.  When the debtors failed to provide
tax returns, the trustee requested them and determined
that the debtors’ gross income had increased by 31% in
2005 and 34% in 2006.  The trustee then filed a modi-
fied plan, requiring the debtors to pay an additional
$19,500 to the trustee after all payments under the first
36 months had been satisfied.  A modification of a plan
to increase distribution to a class of creditors is not pro-
hibited by the doctrine of res judiciata.  The Ninth
Circuit B.A.P. rejected the argument that a modification
of a confirmed plan required a showing of a “substantial
change in the debtors’ circumstances.”  Modification
pursuant to § 1329 provides a mechanism to change the
binding effect of §1327.  The debtors’ failure to comply
with the terms of their plan with respect to providing tax
returns and their ability to pay more to their creditors than
they were currently paying support the trustee’s applica-
tion to modify the plan.  The trustee’s proposed plan com-
plies with all the requirements of §§1322(a)(b) and
1325(a).  “The Trustee, after investigating the Debtors’
financial affairs, concluded that they had the ability to
increase the distribution to unsecured creditors but had
not done so.  In light of that information, the Trustee had
an obligation to the creditors to file a modified plan
which would maximize the distribution creditors would
receive.”  The modified plan would be confirmed.  

In re Reyes, 401 B.R. 910, 913 (Bankr. C.D. Cal. 2009)
(Carroll)  Above median Chapter 13 debtors are not per-
mitted to deduct secured debt payments attributable to
a junior lien on the debtors’ residence which the
debtors intend to strip as wholly unsecured; debtors are
entitled to take a vehicle ownership allowance under
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the local standard or their actual vehicle ownership
expense, whichever is less.  The debtors proposed a
Chapter 13 plan, calculating their disposable income
based upon taking a deduction for monthly payments
payable to a junior lien on their residence which their
Chapter 13 plan proposed to strip as being wholly unse-
cured.  They also took a deduction for the full vehicle
ownership allowance under the IRS local standards for
lease payments on a jeep even though their actual lease
payments were less.  The Chapter 13 trustee objected to
confirmation.  The court agreed with those courts that
have calculated projected disposable income by pro-
hibiting a debtor from deducting from Current Monthly
Income secured debt payments on real property which
the debtor intends to surrender.  “While the Chapter 7 cal-
culation to determine whether a presumption of abuse
arises under §707(b)(2) is made as of the date of the
petition, §1325(b)(1) specifically requires the court, upon
objection, to make the determination whether the
Chapter 13 debtor is committing all projected disposable
income ‘as of the effective date of the plan.’  ... Second,
the Chapter 13 plan effectively creates a new contract
between the debtor and secured creditor, so no pay-
ments are scheduled as contractually due to a secured
creditor if the plan proposes a surrender of collateral.”
The debtors were entitled to take a vehicle ownership
allowance under the local standards for a 2006 Jeep
Liberty that was subject to a lease with Chrysler Financial.
The amount that they are allowed to deduct, however, is
not the full amount on the IRS website.  Congress’ deci-
sion to apply the IRS standards an incorporate them
within the Bankruptcy Code suggests that court should
look at how the IRS would apply those standards in
similar circumstances.  The IRS collection financial stan-
dards clearly state that a taxpayer is allowed the standard
for ownership and operating costs or the amounts actu-
ally spent, whichever is less.  Applying the IRS stan-
dards consistent with the method by which the Internal
Revenue Service would apply these standards, as required
by Congress, precludes debtors from deducting vehicle
ownership expenses in excess of their actual expense.
The debtors would be permitted to deduct the vehicle
ownership allowance under the local standard or their
actual vehicle ownership expense, whichever is less. 

11th CIRCUIT
In re Becquer, 407 B.R. 435, 439, 441(Bankr. S.D. Fla.

January 14, 2009) (Mark) Projected disposable income
contemplates a forward look and in calculating the
projected disposable income for a Chapter 13 debtor,
a debtor must use the expenses under the standards
proscribed in §707(b)(2). In two unrelated cases, the
debtors’ Form B22C calculation of income based on

their average gross income for the six months prior to fil-
ing understated their projected income because one
debtor was only employed for three months prior to fil-
ing and another debtor had excluded his wife’s income
earned prior to their marriage.  The court followed In re
Lanning, 545 F.3d 1269 (10th Cir. 2008) in holding that
the “forward looking” approach for calculating a debtor’s
income was appropriate.  “‘As of the effective date of the
plan’ implies a forward look at actual financial circum-
stances at confirmation, when the plan becomes effec-
tive.  ...Similarly, the phrase ‘income to be received in the
applicable commitment period’ suggests a forward look-
ing approach.  Finally, the ordinary meaning of the word
‘projected,’ namely calculating or estimating something
in the future, lends further support to the forward look-
ing approach.”  Expenses which are deducted from
income to calculate “projected disposable income” must
derive from the means test expenses as established in §
707(b)(2) rather than the expenses listed in Schedule J.
“This Court recognizes that Schedule J expenses may be
more realistic and those courts adopting the forward
looking approach have certainly embraced realism on
the income side.  Indeed, using means test expenses
will result in some debtors still being forced to pay more
than they can actually afford and others getting a wind-
fall, a result the forward looking courts seek to avoid.
Still, this Court finds no way to avoid the problem.
Unlike, on the income side, on the expense side courts
simply have no discretion to substitute actual expenses
for the national standards mandated by Congress.”  

In re Broadus, 2009 WL 348859, *3 (Bankr. S.D.
Ala. January 29, 2009)  (Mahoney)  Interest that is
required to be paid on a secured claim to the IRS, but
is not paid, survives the discharge. The debtor’s
Chapter 13 plan, as amended, proposed to pay the
Internal Revenue Service in full on its priority and its
secured claims.  The stipulation between the debtor and
the IRS required the secured claim to be paid in full “with
interest at the Title 26 rate” in equal monthly payments.
The proof of claim by the IRS asserted a secured claim
of $63,896.86 but the claim did not disclose the interest
rate.  The Trustee paid the full amount of the claim and
the debtor received a discharge but the Trustee failed to
pay interest on the secured claim.  The court found that
the unpaid interest due on the IRS claim was not dis-
charged merely because the debtor reached the end of
the Chapter 13 plan.  That the interest rate or interest
amount was not included on the proof of claim did not
change this result.  The interest does not have to be pro-
vided for in the proof of claim in order for the debtor to
liable for it.  The interest liability to which the debtor
agreed was owed to the IRS, as stated on a stipulation,
and must be paid.  “Where that money is to come from CONTINUED NEXT PAGE G
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is less precise.  The trustee may attempt to recoup mon-
ey disbursed through the plan to pay the interest liabil-
ity, or the debtor may choose to pay the debt outside the
plan or file a new case and plan.”  

In re Geller, 2009 WL 361379, *2 (Bankr. M.D. Fla.
January 6, 2009) (Jennemann)  A debtor’s attorney
would be required to disgorge all fees received when
the attorney filed a disclosure statement with the ini-
tial petition failing to disclose payments received; sub-
sequent amendment did not cure the defect.  When the
debtors filed a Chapter 13 petition, their attorney filed
a blank disclosure of compensation, affirmatively stat-
ing that he had agreed to accept zero dollars for legal
services, had received zero dollars from the debtors,
and the balance due was zero.  When the trustee learned
that the debtors had paid their attorney $1,300 prior to
the filing and had agreed to pay him a total of $2,300,
the trustee filed an application for disgorgement of funds
and sanctions.  Following the filing of the application,
debtors’ counsel amended the disclosure statement to
properly reflect the fees that had been paid and the
amounts that had been promised.  “The amendment
simply came too late.  Mr. Thomas did not make a mere
error.  He failed to properly review the pleadings, par-
ticularly his own Disclosure of Compensation, before he
filed the case.  He did not make the required disclosure
until approximately 11 weeks after filing the debtors’
case, after filing a Chapter 13 plan ... , after filing still
incomplete schedule amendments ... , after seeking to
withdraw as the debtors’ attorney ... , and, most relevant-
ly, after the Chapter 13 trustee filed the motion noting
the nondisclosure.  Although the court finds that Mr.
Thomas was not attempting to intentionally conceal his
fee agreement with the debtors and, as such, no sanc-
tions are appropriate, the Court does conclude that 
disgorgement of the $1,300 undisclosed fees is merited.
Mr. Thomas could have avoided this result by proof-
reading the pleadings and correcting the mistake of

failing to disclose his fees.  He was perhaps sloppy but
not guilty of any concealment or egregious act meriting
sanctions.” 

In re Santiago, 404 B.R. 564 (Bankr. S.D. Fla. March
30, 2009) (Isicoff) A creditor asserting the protections
of §1322(b)(2) bears the burden of proof that its claim
is entitled to protection from modification. At the
time the debtor filed a Chapter 13 petition in 
May of 2008, the debtor owned three pieces of real
estate.  The debtor asserted that he lived in Homestead,
proposed to surrender property at Cape Coral, and pro-
posed to “cram down” a claim secured by property at
Lehigh Acres to its value of $90,000.  SunTrust asserted
that its claim secured by the LeHigh Acres property was
protected from cram down under § 1322(b)(2) and the
debtor must pay its full claim of $205,732.17.  Whether
the Lehigh Acres property or the Homestead property
was the debtor’s residence is a question of fact.  The
Lehigh Acres property was not the debtor’s principal res-
idence when the mortgage was created because the doc-
ument contained a covenant that the property was a
“second home.”  The debtor first had moved into the
Lehigh Acres property and then moved to the
Homestead property only a month prior to the filing of
the petition.  The burden was on the mortgagee to estab-
lish that the Lehigh Acres property was the debtor’s pri-
mary residence on the petition date which the mortgagee
failed to do.  Although the evidence demonstrated that
the Debtor had intended to make the Lehigh Acres
property his home, that move was unsuccessful and he
moved back to Homestead.  That the debtor may desire
to later move to the Lehigh Acres property is not dispos-
itive of the issue as to whether the debtor’s principal res-
idence was the Homestead property or the Lehigh Acres
property at the date of filing.  Because the mortgagee
failed to establish that the Lehigh Acres property was the
debtor’s residence, the mortgage is not protected 
from modification. �
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Trustee due process, the UST Handbook for Chapter
13 Trustees, changing caseloads, and possible bank-
ruptcy legislation.  We will all need to be the “sharpest
tools in the shed” to deal with these demanding issues.

Approximately one year ago, our economy experi-
enced one of its most jarring transitions ever, impact-
ing millions of individuals around the nation, the
repercussions of which continue to reverberate and
influence all aspects of the Chapter 13 practice.  As they

always have, Chapter 13 Trustees rose to the challenge
to fulfill their responsibilities under the Bankruptcy
Code and to facilitate between debtors and creditors a
fair return in exchange for a fresh start.  This coming
year, NACTT will continue to provide bankruptcy pro-
fessionals with the ability to sharpen their tools and
augment their talents to meet the ever-changing chal-
lenges of the Chapter 13 practice.  I look forward to
working with you in this great endeavor. �
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